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Lawyers’ Unpopularity 

Just a short response to John 
DeVault’s excellent President’s Page, 
“Guess What, You’re Not Ticked Off at 
the Bar, but . . . .” While it’s probably 
true that some believe the unpopular- 
ity of lawyers only goes back to 
Shakespeare (read King Henry VI and 
Richard III for starters on the subject), 
the truth is that lawyer bashing has 
always been popular sport. Luke, in the 
New Testament, was more vocal than 
most in his disdain for our ancient 
brethren. “[TJhe Pharisees and lawyers 
rejected the counsel of God. . . .” Luke 
7:30. “And he said, Woe unto you also, 
yet lawyers! For ye lade men with bur- 
dens grievous to be bourne, and ye your- 
selves touch not the burdens with one 
of your fingers.” Luke 11:46. “Woe unto 
you, lawyers! For ye have taken away 
the key of knowledge: ye entered not in 
yourselves, and them that were enter- 


ing in ye hindered.” Luke 11:52. This 
has in fact been a common outlook on 
our profession throughout recorded his- 
tory, usually based, at least in part, on 
the belief that we ourselves have set up 
an infernal system in order to perpetu- 
ate the profession, and in order to keep 
nonlawyers reliant on our expertise. It’s 
not true, but it makes for great copy, 
and is now seen by today’s politicians 
as a sure way to get votes. 

At least, all Shakespeare wanted to 
do was kill all the lawyers. I think Luke 
might have had something even worse 
in mind for us. 


Scott K. Sprvak 
Bartow 


Although I wondered when I was 
writing them, someone does read 
President’s Pages. I read the March 


The general principles which should 
ever control the lawyer in the practice 
of the legal profession are clearly set 
forth in the following oath of admission 
to the Bar, which the lawyer is sworn 
on admission to obey and for the willful 
violation to which disbarment may be 
had. 


“| do solemnly swear: 


“| will support the Constitution of the 
United States and the Constitution of 
the State of Florida; 


“| will maintain the respect due to 
courts of justice and judicial officers; 


“| will not counsel or maintain any 
suit or proceedings which shall appear 
to me to be unjust, nor any defense 
except such as | believe to be honestly 
debatable under the law of the land; 


oF ApMISSION TO THE FLormA Bar 


“| will employ for the purpose of 
maintaining the causes confided to me 
such means only as are consistent with 
truth and honor, and will never seek to 
mislead the judge or jury by any artifice 
or false statement of fact or law; 


“| will maintain the confidence and 
preserve inviolate the secrets of my 
clients, and will accept no compensa- 
tion in connection with their business 
except from them or with their knowl- 
edge and approval; 


“| will abstain from all offensive per- 
sonality and advance no fact prejudicial 
to the honor or reputation of a party or 
witness, unless required by the justice 
of the cause with which | am charged; 


“| will never reject, from any con- 
sideration personal to myself, the cause 
of the defenseless or oppressed, or 
delay anyone's cause for lucre or mal- 
ice. So help me God.” 
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Quickly, Easily and Efficiently . . . 
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QUICK FILE We pick-up and hand file your articles with the Secretary of State. (FILED THE NEXT WORK 
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$23.75 Including Fees/Electronic $28.25 
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QUICK RESERVATION _ We reserve your corporate name with the Secretary of State for 120 days. (1-2 HRS). 
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CUSTOM MINUTES We customize the minutes and bylaws with the corporate name and other information. Creating 
$8.00 hand typed originals ready for signatures. 
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page with interest and appreciation. It 
is an excellent piece and I offer my con- 
gratulations. 

Incidentally, the unpopularity of law- 
yers goes back far beyond Shakespeare. 
St. Ives of Brittany is said to be the 
patron saint of the legal profession. It 
was said of him: 

Advocatus sed non lato 
Res miranda populo 
which freely translated means: 


An advocate but not a thief 
A thing well nigh beyond belief. 


And, as you know, the quote from 
Shakespeare about killing all the law- 
yers is a compliment to the legal pro- 
fession. The lines were said by Jack the 
Butcher who sought anarchy but real- 
ized it could not be achieved while there 
were lawyers to assure orderly society 
and individual liberty. 

Moreover, when President Carter 
observed that we had 22 times more 
lawyers than Japan, he did not under- 
stand the Japanese regulatory struc- 
ture. When he referred to Japanese law- 
yers, he was referring to a small group 
to maintain a monopoly on certain types 
of legal work. There is a much larger 
group in Japan, the members of which 


perform legal services similar to that 
done by general practitioners in this 
country. They are not regarded as law- 
yers in Japan but, if their numbers are 
to be included, the difference in the 
number of those doing legal work here 
and there is far less dramatic. 

Ww. Reece Smitu, JR. 
Tampa 


More on Durable Power 

The December 1995 article, “1995 
Changes—The Florida Durable Power 
of Attorney Becomes a Document to Re- 
spect,” presents much indigestible ma- 
terial, some of which has already re- 
ceived worthwhile comments in the 
prior January 1996 and February 1996 
issues. To these oversights, I would add 
notarization shortcomings: 1) acknowl- 
edgment, appearing on page 18, con- 
tains inappropriate oath language; 2) 
jurats, appearing on pages 24 and 25 
contradict themselves; and 3) jurat, 
appearing on page 25, is extraneous to 
the durable power of attorney which 
must be acknowledged. 

I find it curious that, while readers 
are warned of banks’ intransigence, no 
mention is made of their entry, as fi- 
nancial institutions with trust powers, 


into the ranks of potential attorneys in 
fact, and the ramifications thereof. 

Omissions and oversights aside, 
more troubling is the author’s insis- 
tence on introducing the health care 
surrogate into the concept of a durable 
power of attorney instrument when 
power of attorney health arrangements 
and consents are no longer governed by 
Ch. 765, and the statutory language, at 
FS. §709.08(7)(c), clearly gives the at- 
torney in fact, not a health care surro- 
gate, the authority to make all health 
care decisions. By doing so, the author 
has simply chosen to avoid and ignore 
the significant differences (and prob- 
lems) related to time of exercise, revo- 
cation, etc., which distinguish the two 
offices. 

Such dichotomy is evident in the 
statutory provision of 
§709.08(3)(c)3 which, contrary to the 
author’s interpretation of this “new 
statute,” retains to the attorney in fact 
(not to a surrogate) health care decision 
authority after a proceeding to deter- 
mine incapacity. Somewhat similar re- 
tention is afforded the surrogate only 
under §765.205(3). 

RoBert J. DERHAM 
Fort Lauderdale 


_/Vo company offers Florida attorneys 
as many legal products and services as we do. 


Here are just a few of the many products we offer: 
Corporate Supplies 


Our corporate kits feature elegant design, durable construction, many 
convenient features and are all value-priced. Most kits in your hands 


within 24-48 hours. 


The Midstate Corporate Outfit 
A real value. The black or brown padded vinyl 
binder is silk-screened in gold, and the 


F| corporate name appears on a gold label which 
} fits into a window on the spine. The binder 
i comes with matching slipcase, 20 imprinted stock 
certificates and cancellation sheets, corporate 
seal with pouch, minutes & by-laws and 
transfer ledger. Only $45.00 


Excelsior/Midstate is the only distributor of affordable legal software 


Stationery. 


— 
$4 


competitive. Call for our free engraving or thermography portfolio. 


Engraving and Thermography 

ssazmm Use our considerable design experience 
to help you create a more professional 

image. Choose from a wide range of 

fine cotton papers in various finishes, 
including laser and recycled grades. 

We now offer laser-proof thermographed 

$1 Stationery. Our in-house engraving 
and thermography plant provides 

fast service, and our prices are very 


For more information on these and our other products, 
a copy of our free 80-page catalog, to meet with one of our 
representatives or to place an order, call us at 


(407) 299-8220 or FAX (407) 291-6912. 


800-LAW-MART 


that offers over 100 programs including bankruptcy, document assembly, 
HUD RESPA and dockets/calendar, from many developers. We provide 
personal service and support, an unbeatable 30-day, money-back 


guarantee and low prices. For ii 


information on our software call our 


software specialist: Val Sagos (ext. 565) at (800) 221-2972. 


4435 Old Winter Garden Road, Orlando, FL 32802 


/MIDSTATE 


Serving Lawyers since 1887 
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SIMPLIFY YOUR PAPER WORK. 


PLEASE SEND ME YOUR FREE VIDEO AND TRIAL VERSION OF INTELLIGENT DOCUMENT ASSEMBLY SOFTWARE 
DEVELOPED BY PRODOC,@, AND USED BY THOUSANDS OF ATTORNEYS. FAX YOUR 
————_ ——— LETTERHEAD TO (210) 659-0637, OR CALL 1-800-759-5418. NOW AVAILABLE: 
. FORMS FOR PROBATE AND DISILLUSION OF MARRIAGE WRITTEN BY THE 
PROFESSIONAL DOCUMENT ASSEMBLY FLORIDA LAWYERS SUPPORT SERVICES, INC. AND THE FLORIDA BAR. 


ecently, a business called 
American Senior Citizen Al- 
liance (ASCA) offered estate 
planning and living trusts 
to citizens of Florida targeting people 
over 55 years old with direct mail so- 
licitation. Unfortunately, over 400 of the 
recipients of these mailings paid about 
‘$1,000 each for trusts. Other individu- 
als received misleading advice from the 
company regarding trusts and what 
they covered. 

* Several individuals in Tampa, with 
no judicial authority or training, held 
themselves out to the public as the 
“Constitutional Court” capable of issu- 
ing judgments of dissolution, adoptions, 
and other decrees. Customers were 
duped into believing they were taking 
their legal problem to a legitimate 
court, but, of course, received nothing 
of value for their money. The so-called 
Constitutional Court offered to perform 
marriage ceremonies for an additional 
$25. 

¢ In Orlando, individuals operating 
variously as Gordon & Warren, P.A.; Di- 
vorce Busters; and Farrell Gordon & As- 
sociates, P.A., offered through billboard 
and newspaper advertisements to 
handle bankruptcy, divorce, living 
trusts, and various other types of legal 
services. The Florida Bar received 
about 90 complaints from individuals 
who paid money to the firm, but re- 
ceived inadequate or no services. Nei- 
ther of the individuals was licensed to 
practice law in Florida. One individual 
has never been licensed to practice, the 
other had been previously disbarred in 
Illinois. 
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Trusts, Adoptions, Divorces — 
Cheaper Without a Lawyer? 


Just as the public must be protected from physical harm inflicted by those who would 
prescribe drugs and perform surgery without proper training, so must we provide pro- 
tection from financial and other damage inflicted by pseudo-lawyers. 


The Florida Bar v. Brumbaugh, 355 So. 2d 1186, 1194 (Fla. 1978) (Karl, J., concurring). 


In recent years, the majority of state 
bars and the American Bar Association 
have abandoned any real effort to en- 
force regulations against the unlicensed 
practice of law. Most view the task as 
too difficult, the prosecution too expen- 
sive, and the criticism from the media 
(“lawyers are simply attempting to 
maintain a closed shop”) too intense. 

The Florida Bar is moving in a diffi- 
cult direction. Despite criticism, we 
believe it is our duty to protect the pub- 
lic from receiving advice and represen- 
tation by unqualified individuals who 
are bound by no ethical code of conduct, 
or regulation. 

In the past two years, we have in- 
creased the budget for the Unlicensed 
Practice of Law department from 
$398,844 to $943,081 annually, allow- 


ing the department to expand from two 
offices (Tallahassee and Ft. Lauderdale) 
to five (adding Orlando, Tampa, and 
Miami). We have increased the pros- 
ecution staff from two to six. By doing 
so, we have decreased the average time 
from initiating an investigation to fil- 
ing a complaint and substantially in- 
creased the number of UPL prosecu- 
tions. 

At the beginning of my term, I ap- 
pointed a presidential task force to as- 
sess the Bar’s handling of cases in this 
area and report to the Board of Gover- 
nors on possible improvements. That 
task force, headed by Ky Koch of 
Clearwater, and including two assistant 
state attorneys, a nonlawyer member 
of the board, and other individuals 
knowledgeable in this area has now 
made its report which has been ap- 
proved by the board, and those recom- 
mendations requiring rule changes 
have been forwarded to the Florida 
Supreme Court. The recommendations 
are: 
* Closer coordination between the 
lawyer regulation department and the 
UPL department for more efficient op- 
eration; 

¢ Simplifying and streamlining the 
process for the handling of UPL cases; 

¢ The adoption of clear guidelines 
for instituting UPL litigation; 

¢ Providing that one-half of the 
members of the UPL Committee be 
nonlawyers to assure our actions are 
first and foremost in the interest of the 
public; and 

¢ In addition, the Board of Gover- 
nors has recently proposed a rule 


~ 
4 
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rporate Record Services. 


corporate document retrieval, incorporations, qualifications, and registered agent services. 


Our Corporate Services Department believes in DOING IT RIGHT AND DOING IT RIGHT NoW, and at 
a much lower cost than our competition. Call us today and enjoy a new dimension in service. 


Florida and National Services 
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Next Time Another 
you Something, See 


On the right is the Quality and Service Guarantee now offered by The Fund. It’s the first and 
only guarantee in the industry, and it signifies our dedication to giving you service like never before. 
But you can also feel free to use it for your own purposes. You might get better service from 

other title insurers, too. 
Which is part of the reason we came up with our Guarantee in the first place. 


lf Our Guarantee Separates Us From The Competition, That’s Good. 


We don’t mind pointing out the differences between The Fund and other title insurers. Since 
we were formed by lawyers and for lawyers, our mission has always been to serve our member 
agents. We’re here to see that Florida’s real estate attorneys get the service and support they need. 
Not only from us; from everybody. 

Consequently, we decided it was up to us to clearly demonstrate the difference between real 
service and lip service, and show the industry how to compete on a basis other than just price. 

That’s when we started thinking about offering the industry’s first guarantee. As a concept, it 
was right up our alley — after all, we’d been leading the industry in service for nearly fifty years. 

Then, maybe our competitors would meet the challenge of our Guarantee; or maybe we’d 
stand alone. Either way, you’d win. 

Still, we confess, the whole idea was pretty scary at first. 


With A Guarantee, You Can’t Change Your Mind. 


It’s obvious that, before you make a guarantee, you've got to be pretty sure you can back it up, 
or you're going to wish you’d kept your mouth shut. At first, we were tempted to put some qualify- 
e ing phrases and escape clauses in our Guarantee (after all, we’re lawyers, too). But we gritted our 
: teeth and kept it simple, because a guarantee with a lot of qualifiers isn’t a guarantee; it’s a gimmick. 

Another thing about guarantees is that you can’t have any weak points; the whole organization 
has to make it work. 

In our case, by the time we went public with our Guarantee a few months ago, we were sure 
we could deliver. After all, we’d been getting ready for more than five years. We'd implemented a 
long-term, employee-originated service training program, all geared to greater efficiency and cus- 
tomer satisfaction. 

; Most important, we were sure it was the right thing to do. 


Heip Make Our Guarantee A Sign Of The Times. fe 
The timing is right: Everybody is talking service these days, in our industry as well as most others. y 
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change to the court that would autho- 
rize restitution to victims of UPL viola- 
tions. 

Somewhat like Justice Stewart’s ad- 
monition regarding attempts to define 
pornography (“I could never succeed in 
intelligibly [defining it] [b]ut I know it 
when I see it,” Jacobellis v. State of 
Ohio, 378 U.S. 184, 197 (1964) (con- 
curring)), our legislature and courts 
have wrestled with attempts to define 
what constitutes the unlicensed prac- 
tice of law. See The Florida Bar v. 
Brumbaugh, 355 So. 2d 1186, 1191-92 
(Fla. 1978). 

The constitutionality of F.S. §454.23, 
which makes the unlicensed practice of 
law a criminal violation, was recently 
challenged in cases in Santa Rosa and 
Escambia counties. Trial court orders 
dismissing prosecution and holding the 
statute unconstitutionally vague were 
certified to the First District Court of 
Appeal. 

In a unanimous opinion authored by 
Judge Mickle, State v. Foster, ____ So. 
2d__, 21 Fla. L. Weekly D533 (Fla. 1st 
DCA, Feb. 28, 1996), the First District 
Court recently upheld the statute, stat- 
ing in part: 

The definition of the practice of law in 
Florida is not confined to the language in 
section 454.23, but, rather, is shaped by the 


decisional law and court rules as well as com- 
mon understanding and practices. 


Our most important 
task as a unified 
bar is the discipline 
and disbarment of 
members who 
violate their ethical 
responsibilities to 
the profession and 
their clients 


Among the authority cited was the 

opinion of Justice O’Connell in State v. 
Sperry, 140 So. 2d 587 (Fla. 1962), va- 
cated on other grounds, 373 U.S. 379 
(1963), in which the court noted: 
It cannot be denied that the public suffers, 
as does both the public image of the legal 
profession and our judicial system, when 
those not qualified to do so are permitted to 
hold themselves out as qualified to practice 
law and as worthy of the trust and confi- 
dence of those who have legal problems the 
solution of which require trained advice and 
counsel. 


Id. at 595. 
Responding forcefully to the self-pro- 


Get answers 
to questions on substantive 
law or procedure from 
SCOPE 
(Seek Counsel of Professional Experience) 
panel volunteers, or answers to general 
questions on law practice from 
Silent Partner volunteers. 


Free. 


800/342-8060 or 904/561-5600 
Projects of the Young Lawyers Division 
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tection charge, the court further stated: 


If the truth be known the unauthorized prac- 
tice of law by those not qualified and admit- 
ted actually creates work for the legal pro- 
fession because of the errors and mistakes 
of those who for others illegally perform le- 
gal work they are not competent to perform. 
In this the members of the legal profession 
gain, but the unfortunate members of the 
public who were ill-advised lose, in some 
instances quite badly. 


Id. 


The increased UPL prosecution ef- 
forts of The Florida Bar, under the lead- 
ership of Director Mary Ellen Bateman 
and her staff have proven effective. 

In the American Senior Citizen Alli- 
ance case, the Bar and the Consumer 
Fraud Division of the Attorney 
General’s Office worked together to ob- 
tain an injunction enjoining the com- 
pany from operating in Florida, freez- 
ing its bank accounts, and prohibiting 
it from selling living trusts. Individual 
members of the Real Property, Probate 
and Trust Law Section offered to pro- 
vide free legal services to more than 400 
individuals who purchased trusts but 
received nothing. 

The court, after receiving the Bar’s 
petition against the unlicensed practice 
of law, enjoined the Constitutional 
Court from operation, and when the 
“court” violated that injunction, the Bar 
then obtained an order from the Florida 
Supreme Court holding the principal 
individuals in indirect criminal con- 
tempt and sentencing them to a term 
of imprisonment. 

And, The Florida Bar successfully 
enjoined Farrell Gordon and Craig War- 
ren from practicing law in the State of 
Florida and worked closely with the 
state attorney’s office in the Ninth Ju- 
dicial Circuit to secure criminal pros- 
ecution of the two for unlicensed prac- 
tice of law and a scheme to defraud. 

Our most important task as a uni- 
fied bar is the discipline and disbarment 
of members who violate their ethical 
responsibilities to the profession and 
their clients. Whatever degree of suc- 
cess we obtain will amount to little, 
however, if nonmembers of the Bar, and 
those who have been disbarred, are per- 
mitted to hold themselves out to the 
public to offer advice and representa- 
tion in legal matters.O 


JOHN A! DEVautt III 
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EXCCUTIVE DIREC TIONS 


8 we prepare to enter the 

21st Century, technology 

continues to play an increas- 

ingly important role in law 
office operations. Your Annual Meeting 
Committee has recognized this fact, and 
planned our June convention around 
the theme “Surfing the Net” with the 
promise of offering helpful programs (as 
well as some fun) for all members of the 
Bar. 

We're also trying something new this 
year by promoting the annual meeting 
in the Journal rather than the Bar 
News. The special pull-out section at the 
center of this issue highlights many of 
the events planned for the convention, 
and provides a registration form. 

Updates to the program will be fea- 
tured in the newspaper between now 
and convention time. For more informa- 
tion about any event you see listed, call 
the Meetings Department, (904) 561- 
5830. 

The committee has done an excellent 
job this year of making sure there is 
something on the program for everyone, 
and fun for the whole family. There is a 
long list of seminars and luncheons with 
topics ranging from professionalism, to 
using the Internet, to Los Angeles Su- 
preme Court Judge Stanley Weisburg’s 
insights into media coverage of crimi- 
nal trials. Here are some highlights: 


Luncheons 

Among the many luncheons to 
choose from is “Brave New World: Be- 
yond Domestic Violence in Florida,” 
which will be presented by the Public 
Interest Law Section Thursday, June 


14 


Annual Meeting: 
“Surfing the Net” Is Only Half the Fun 


20. The program will feature Robin S. 
Hassler, executive director for both the 
Governor’s Task Force on Domestic Vio- 
lence and the Commission on Minimum 
Standards for Batterers’ Treatment. 

The Judicial Luncheon also is set for 
Thursday from 12:30 to 2 p.m. Chief 
Justice Gerald Kogan will report on the 
state of the judiciary and political co- 
median Mark Russell will entertain 
with his insights into the Washington 
scene. 

“Media Coverage of Criminal Trials: 
A View From the Inside” and the Selig 
Goldin Memorial Luncheon will be pre- 
sented by the Criminal Law Section 
Friday, June 21, from 12:30 to 2 p.m. 

The luncheon will feature Judge 
Weisburg; Rikki Klieman, anchor for 
Court-TV in New York; and Chief Jus- 
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tice Kogan. The speakers will discuss 
the exhaustive electronic media cover- 
age of the O.J. Simpson trial and the 
controversy over whether, and how, the 
media should be given access to cover 
criminal trials. 

The Family Law Section’s luncheon, 
“Mother of the Battered Women Syn- 
drome,” will be held Friday, 12:30 to 2 
p.m., and will feature Dr. Lenore E.A. 
Walker. Dr. Walker frequently testifies 
as an expert in civil, criminal, and regu- 
latory board legal actions involving 
abused persons, and is well known in 
the legal field for her pioneering efforts 
to get expert testimony admitted in 
what became known as battered women 
self-defense homicide cases. 

The Practice Management & Devel- 
opment Section along with the Bar’s 
Law Office Management Advisory Ser- 
vice luncheon is set for Friday from 
12:30 to 2 p.m. 

The “new law library” of electronic 
research tools and the Internet will be 
the topic of discussion. The luncheon 
will feature Andrew Z. Atkins III and 
Adam Shapiro. Atkins is president of 
Consulting Group, an independent 
technology consulting firm specializing 
in law office automation and publisher 
of The Internet Lawyer, a monthly news- 
letter focusing on the use of the Internet 
by the legal profession. Shapiro is the 
Southeast executive editor for Counsel 
Connect, an online information and 
communication service for lawyers and 
the preferred service of the Practice 
Management & Development Section. 

The 1996 Chester Bedell Memorial 
Lecture Series and Luncheon “The In- 
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dependence of the American Lawyer” 
will be presented by the Trial Lawyers 
Section Friday from 12:30 to 2 p.m. and 
will feature Judge Sol M. Linowitz. He 
is honorary chair of the Academy for 
Educational Development, and author 
of The Making of a Public Man, A Mem- 
oir and The Betrayed Profession: 
Lawyering in the 20th Century. 


Cyber Seminars 

Among the many seminars annual 
meeting participants have to choose 
from is “The Ties That Bind—Represen- 
tation of Children & Families in 
Florida” which will be presented by the 
Public Interest Law Section Legal 
Needs of Children Committee on 
Wednesday, June 19, from 8:30 a.m. to 
4:15 p.m. 

“http://intro.net@fla.bar—A Lawyers 
Introduction to the Internet” will be 
presented Friday from 8 a.m. to 5 p.m. 
by the Committee of Technology, the 
Bar’s Law Office Management Advisory 
Service, and the Young Lawyers Divi- 
sion. 

“Lawyers in Cyberspace: Your Legal 
Road Map to the Information Age,” will 
be presented by the Computer Law 
Committee on Friday from 2:40 to 5:05 
p.m. 

“Federal Practice Confab ’96" will be 
presented by the Federal Court Com- 
mittee and the Trial Lawyers Section, 
Thursday, 9 a.m. to noon. 

The Federal Court Committee and 
the Trial Lawyers Section will bring 
together federal judges from the 11th 
Circuit and each of the state’s federal 
districts with some of Florida’s leading 
trial lawyers to discuss the latest issues 
in federal civil and criminal practice. 

“Prosecutors and Defenders: Pres- 
sures and Professionalism” will be pre- 
sented by the Standing Committee on 
Professionalism on Thursday, from 2 to 


5:30 p.m. 

This part live, part video presenta- 
tion will present the participants with 
a challenging hypothetical criminal 
case (narcotics, trafficking and con- 
spiracy) from the initial client interview 
up to the trial. At each stage, the par- 
ticipants will be presented with inter- 
esting, difficult, ethical, and profes- 
sional dilemmas. The panel will begin 
each discussion which will include au- 
dience participation. 

The event will be moderated by Paul 
A. Remillard, director of the Bar’s Pro- 
fessionalism Enhancement Program. 
The panelists will include: Justice 
Harry Lee Anstead; Judge William F. 
Hoeveler; Katherine Fernandez 
Rundle, 11th Circuit State Attorney; 
Nancy Daniels, Second Circuit Public 
Defender; Rod Smith, Eighth Circuit 
State Attorney; Bennett H. Brummer, 
Public Defender, 11th Judicial Circuit; 
William C. Vose, Chief Assistant State 
Attorney, Ninth Judicial Circuit; Bill 
White, ChiefAssistant Public Defender, 
Fourth Judicial Circuit; and John T. 
Berry, The Florida Bar’s Staff Counsel. 

The Professional Ethics Committee 
also will present the “1996 Masters Se- 
ries on Professional Ethics” Thursday 
from 9:30 to 11:30 a.m. Justice Anstead 
will speak on professionalism in today’s 
law practice environment. 

The International Law Section will 
present “Alternate Dispute Resolution 
Issues Related to NAFTA and North/ 
South Trade” Friday from 8:30 to 11:30 
a.m. 

“Breaking the Circle: Federal and 
State Efforts to Limit Self-Referrals” 
will be put on by the Health Law Sec- 
tion on Thursday, 8:30 to 11:30 a.m. 

This advanced level program will 
examine the federal and Florida efforts 
to restrict the ability of physicians and 
other health care practitioners to refer 
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patients and other business to entities 
in which they have financial interests. 
The presentations will focus on the 
many, and in some cases inconsistent, 
self-referral restrictions as well as the 
exceptions. The speakers will seek to 
offer a framework for analyzing these 
restrictions, raise unresolved questions 
and inconsistencies, and offer sugges- 
tions as to how to comply with these 
requirements. 

Florida Lawyers Mutual Insurance 
Company will sponsor “The Safe and 
Successful Lawyer” Thursday from 8:30 
to 11:30 a.m. Former Florida Bar presi- 
dents Ray Ferrero, Jr., Rutledge R. 
Liles, and Benjamin Hill III will make 
presentations. 

“Conveyancing in the 90’s VI” will be 
sponsored and presented by First 
American Title Insurance Company on 
Thursday from 8:30 a.m. to 3:40 p.m. 

“Environmental and Land Use Law 
for Nonenvironmental Lawyers’ will be 
put on by the Environmental and Land 
Use Law Section on Thursday from 8:30 
a.m. to 5 p.m. 

“Managing a Practice for Volume & 
Quality: Lessons from Prepaid Legal 
Service Providers” will be presented by 
the Prepaid Legal Services Committee 
on Thursday from 2:30 to 5:30 p.m. 

“Solving the Litigation Cost Manage- 
ment Puzzle” will be sponsored and pre- 
sented by Price Waterhouse on Thurs- 
day from 2:30 to 5:30 p.m. Corporate 
and outside counsel will discuss how 
law firms and corporate law depart- 
ments of the future will work together 
to meet mutual objectives. 

“The Writing on the Wall: Advocat- 
ing Changes in the Law” will be pre- 
sented by The Florida Bar Journal and 
News Editorial Board on Thursday from 
2:30 to 5:30 p.m. 

Topics will include: Writing for the 
Bar Journal by Ralph A. DeMeo; Pro- 
moting Change Through Law Review 
Articles by Board of Governors mem- 
ber J. Allison DeFoor II; Shaping the 
Law Through a Treatise by Judge 
James C. Hauser; and A Judicial View 
by Justice Charles T. Wells. 

This year’s annual meeting promises 
to be an exciting time for our members 
and a good time for the whole family. I 
hope to see you there. 


Jo 
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Imposing and Recouping Attorneys’ 
Fees From Publicly Represented 
Criminal Defendants 


by Judge Scott J. Silverman 


ach judicial circuit in the State of Florida has an 

office of the public defender that is charged with 

the representation of indigent defendants in crimi- 

nal matters. Taxpayers fund the operation of these 
offices. The expense of providing legal representation to the 
poor is clearly enormous. While the public’s financial bur- 
den is great, it is equally clear that the poor, when charged 
with illegal conduct, must be afforded competent and effec- 
tive assistance of counsel to defend them. This is the role of 
the public defender. 

In order to assist counties in the recovery of the reason- 
able value of the legal services rendered to guilty defendants, 
the legislature enacted F.S. §27.56. All money recovered 
under the statute is used to defray the expenses incurred by 
the county in defending the criminal prosecution. One might 
therefore expect public defenders throughout the state to 
frequently petition trial courts for the assessment of public 
defender fees and liens. This, however, in actual practice is 
not necessarily the case. 

Should guilty criminals, represented by publicly financed 
attorneys, be relieved of the financial burden of paying for 
their legal representation at the termination of the case? 
After all, financially solvent criminals are required to pay 
their attorneys for legal representation. Is there a legally 
acceptable procedure for assessing and imposing public de- 
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fender liens? Does §27.56 effectively assist taxpayers by 
adding needed funds to county coffers? Can and should the 
State of Florida enact or amend its laws to foster additional 
compliance with Florida’s recoupment statute? 

Not only does this article attempt to answer these ques- 
tions, it also reviews the current law on the assessment and 
implementation of public defender fees and liens. The prac- 
tical aspects of §27.56 are reviewed, as well as proposed 
changes to the law which, if implemented, could assist coun- 
ties in their struggle to recoup the expenses they incur when 
providing legal representation to the poor. 


The Statute: F.S. §27.56 
F.S. §27.56 (1993) provides, in pertinent part, for the as- 
sessment of attorneys’ fees against guilty defendants who 


‘receive the assistance of the public defender’s office or spe- 


cial assistant public defenders. The statute outlines a pro- 
cedure in which courts may order defendants to reimburse 
a county for the reasonable ‘value of the legal services ren- 
dered to them. When fees are imposed, the court’s order has 
the effect of creating a lien upon a defendant’s real and per- 
sonal property. Any proceeds collected pursuant to the stat- 
ute are required to be placed in the county’s fine and forfei- 
ture fund and are used to defray the expenses incurred by 
the county in defense of criminal prosecutions. 


= 


| 
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Constitutionality 

In 1972, the U.S. Supreme Court 
ruled on the constitutionality of a state 
law that allowed for the recoupment of 
money expended in the representation 
of criminal defendants. The Court con- 
cluded that such statutes are constitu- 
tional, so long as they permit indigent 
defendants the same exemptions pro- 
vided to other judgment debtors. 

In Bull v. State, 548 So. 2d 1103, 1105 
(Fla. 1989), Florida’s Supreme Court 
addressed the constitutionality of 
Florida’s recoupment statute. The court 
found that there are no constitutional 
prohibitions against advising defen- 
dants that they may be required to re- 
pay the costs of appointed counsel or 
that those costs may be collected at 
some later time should a defendant be- 
come solvent. Notwithstanding, the 
Fourth District Court of Appeal in a 
prior opinion suggested that the 
statute’s constitutionality could be 
brought into grave doubt in the event a 
defendant’s probation is revoked for 
failure to make required payments 
when unable to do so. 


The Law and Its History 


The adoption of §27.56 contemplated 
the likelihood that court orders requir- 
ing the payment for publicly financed 
legal services would be entered against 
indigents. The statute creates a legis- 
lative mechanism that enables counties 
to receive funding to defray the ex- 
penses incurred in the defense of crimi- 
nal prosecutions and to cover additional 
expenses in situations involving public 
defender financing. The lien provides 
counties with the means to recover 
funds it expends on behalf of indigent 
defendants. In so doing, it safeguards 
the public treasuries against abuse. 

As originally enacted in 1963, FS. 
§27.56 (1963) provided that a lien on a 
defendant’s property was enforceable on 
behalf of the State of Florida. The lien 
was also imposed against any person, 
and not just guilty defendants. 

In 1977, the legislature substantially 
rewrote the provisions of F.S. §27.56 
(1977). The rewritten statute, which 
reflects the current law, provides that 
the lien is enforced in the name of the 
county in which the services were ren- 
dered, rather than by the State of 
Florida. Accordingly, the lien is re- 
corded in favor of the county, and not 
the State of Florida. 

In addition, the amended statute ap- 


In 1977, the 
legislature 
substantially rewrote 
ES. $27.56 to 
provide that the lien 
is enforced in the 
name of the county 
where services were 


rendered, rather 
than by the State of 
Florida 


plies only against those defendants de- 
termined to be guilty of a criminal act. 
It does not operate until the court hav- 
ing jurisdiction first determines the 
defendant’s guilt. The legislature ex- 
cludes acquitted defendants from the 
statute’s application. To impose a pub- 
lic defender lien against an acquitted 
defendant would be inconsistent with 
the general law and unconstitutional. 

In response to §27.56, the Florida 
Supreme Court modified Rule 3.720 of 
the Florida Rules of Criminal Procedure 
in 1980. The purpose of the rule is to 
provide for the implementation of the 
statute. The modification did not cre- 
ate nor does it present a procedural con- 
flict between the rule and the statute. 

Fla. R. Crim. P. 3.720 directs trial 
judges to notify a defendant at the sen- 
tencing hearing of the imposition of the 
statutory lien. It also gives the defen- 
dant the right to be noticed of the right 
to a hearing to contest the lien and its 
amount. In the event a defendant re- 
quests such a hearing, the court is obli- 
gated to set one within 30 days from 
the date of the sentence. The trial 
court’s imposition of a lien at sentenc- 
ing which gives the defendant 30 days 
to object and seek a hearing, satisfies 
the notice requirement of Fla. R. Crim. 
P. 3.720. 

It is unclear whether Fla. R. Crim. P. 
3.720 requires a hearing within 30 days 
of the sentencing or whether holding a 
hearing outside of the 30-day period, so 
long as it is set within that timeframe, 
is legally adequate. This issue is likely 
to be resolved in the future. In any 
event, the rule clearly provides that the 
sentencing hearing and action on the 
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lien must take place as soon as practi- 
cable after a defendant’s guilt is deter- 
mined. 


The Horns of an 
Ethical Dilemma? 

Section 27.56(1)(a) states that “the 
public defender, special assistant pub- 
lic defender, or the private attorney rep- 
resenting such defendant shall move 
the court to assess attorneys’ fees 
against the defendant.” (Emphasis 
added.) Some public defenders exhibit 
a reluctance to petition the court for the 
imposition of fees or liens against their 
clients. Ethical considerations, they 
contend, preclude compliance with their 
statutory obligations. Their concerns 
have yet to yield any substantive suc- 
cess at the appellate level. 

In Bull v. State, the Florida Supreme 
Court addressed many of the ethical 
concerns raised by public defenders. In 
Bull, the public defender argued that 
he could not ethically represent a cli- 
ent while, at the same time, petition- 
ing the court for the assessment of fees 
and costs as required by §27.56(1)(a). 
The court rejected this argument and 
noted that the statute merely estab- 
lished a device whereby an attorney 
rendering services to a client presents 
a bill to the court and to the client. The 
court saw no ethical conflict in an at- 
torney presenting a bill to a client, even 
though the client is unable to pay at the 
time the bill is presented. 

The defendant also argued that the 
public defender’s role in processing 
liens presented an ethical dilemma. He 
claimed that under the operation of the 
§27.56, the public defender had a con- 
flict of interest. The defendant reasoned 
that since the public defender benefits 
from the imposition of heavy fees and 
costs against him, his attorney is un- 
able to furnish him with effective as- 
sistance of counsel when contesting the 
imposition or amount of such costs or 
fees. The defendant postulated that a 
solvent client who disagrees with an 
attorney’s bill would hire a second at- 
torney to contest the fee, and that an 
indigent defendant must also be pro- 
vided a second appointed attorney to 
contest the first appointed attorney’s 
bill. The Florida Supreme Court re- 
jected this claim. 

In support of its ruling, the court 
noted that any repayment under the 
lien statute is made not to the public 
defender, but to the county in which the 


ae | 
| 
4, 
i 
! 
| 
| 
| 

in | 

| 
| 
@ 
| 


MEGA:MEGA 


tate Cases 
PATENT-ALL with Drawing S 


Pll Law Director 


together with the power of both online and offline LEXIS-NEXIS research ~ — 

tracemark ant Winklons of the Microsoft Comp: @1996 LEXIS-NEXIS, 9 division of Re Reed fic: 


services were rendered. In addition, the 
services for which payment is being 
made normally occur well after the ser- 
vices are performed. The defendant in- 
correctly assumed that an indigent 
defendant has a right to an appointed 
counsel for the purpose of contesting the 
attorneys’ fees. The Florida Supreme 
Court concluded that a defendant does 
not have such a right. Under the 
defendant’s theory, the court reasoned, 
the cycle of additional appointed attor- 
neys would never end. 

The Bull decision held that §27.56 
does not create an ethical conflict for 
the public defender. This decision was 
followed by the Fourth District Court 
of Appeal when it concluded that a pub- 
lic defender does not have a conflict of 
interest in the continued representation 
of a defendant when public defender 
fees are made a condition of the 
defendant’s probation. 


Let’s Start at the 
Very Beginning 

A majority of Florida district courts 
of appeal distinguish public defender 
fees from court-imposed costs, and hold 
that a public defender’s fee should not 
be reduced by the amount of court costs. 
This is significant because §27.56(1)(a) 
requires that, “Any cost assessed pur- 
suant to this paragraph shall be re- 
duced by any amount assessed against 
a defendant pursuant to Sec. 27.3455.” 
_A minority of district courts of appeal 
treat public defender fees as costs. 
Treating public defender fees as costs 
limits the funds collected by the county 
pursuant to the statute, since any fees 
imposed are credited against the costs. 

To properly impose a public defender 
lien at the termination of a case, the 
trial court must first review the man- 
ner in which the public defender was 
initially appointed. A defendant must 
be placed on notice that a lien for the 
services rendered by the public de- 
fender may be imposed at a time in the 
future. Fla. R. Crim. P. 3.11(5)(A) pro- 
vides, “The court shall, prior to appoint- 
ing a public defender, inform the ac- 
cused that if the public defender is 
appointed, a lien for the services ren- 
dered by the public defender may be 
imposed under §27.56, Florida Stat- 
utes.” (Emphasis added.) 

While Fla. R. Crim. P. 3.11(5)(A) re- 
quires notice to a defendant of a pos- 
sible lien prior to the appointment of 
the public defender, no appellate cases 
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have addressed what effect a failure to 
advise a defendant might have on any 
subsequent efforts to impose a public 
defender fee or lien. It is therefore un- 
clear whether such a failure would bar 
the imposition of a public defender fee 
or lien at the termination of the case. 

The actual assessment of a fee and 
lien takes place in a civil proceeding. It 
is not a criminal prosecution by the 
state. Once imposed, the lien is reduced 
to a civil judgment which may be en- 
forced by the board of county commis- 
sioners in a civil action. Alternatively, 
the trial court can require the defen- 
dant to execute a lien on presently 
owned or after-acquired real or personal 
property as security for the debt. In any 
event, a defendant must be afforded the 
right to notice, to be represented by 
counsel, and to exercise those rights 
provided in the laws and court rules 
pertaining to civil cases. 


Assessing the Lien 

The trial court having jurisdiction 
over a guilty defendant is empowered 
to “assess attorney’s fees . . . at the sen- 
tencing hearing or at such stage in the 
proceedings as the court may deem ap- 
propriate.” Prior to the assessment, the 
court must give a defendant “due op- 
portunity to exercise and be accorded 
the procedures and rights provided in 
the laws and court rules pertaining to 
civil cases at law.” The defendant must 
be given a chance to object to the 
amount of the lien. 

Prior notice to a defendant, as well 
as an opportunity for meaningful con- 
sideration, are indispensable to the 
imposition of a public defender’s fee and 


lien under §27.56. However, the notice 
requirement extends only to the right 
to contest the amount of the lien. Any 
failure of the trial court to afford a de- 
fendant notice of the right to contest the 
amount of the lien or to otherwise fail 
to comply with the appropriate proce- 
dure, will cause the lien to be either 
reversed, or reversed and remanded for 
further action. 

Section 27.56(7) provides a defendant 
with the right to be represented by 
counsel at the time of the hearing on 
the lien. However, it does not create a 
right to be represented by appointed 
counsel. Since the hearing on fees and 
liens are civil, and since a defendant 
does not have a right to appointed coun- 
sel, it is likely that many hearings will 
be conducted pro se. This raises the 
question of the appropriateness of a 
trial court prohibiting a public defender 
from representing the defendant at the 
hearing. This question is likely to be 
answered by the appellate courts in the 
future. 

The trial court is obliged to hold a 
hearing to “determine the value of the 
services of the public defender. . . .” So, 
how is the amount of the fee and lien 
determined once the appropriate notice 
has been given? The Fourth District 
Court of Appeal in Jn the Interest of R.B., 
582 So. 2d 163, 165 (Fla. 4th DCA 1991), 
concluded that the methodology utilized 
in Florida Patient’s Compensation Fund 
v. Rowe, 472 So. 2d 1145 (Fla. 1985), 
could well satisfy the statutory require- 
ment. Though the appellate court rec- 
ognized that a defendant is merely be- 
ing asked to pay for his or her own legal 
representation in a §27.56 case, which 
is in contrast to the situation in Rowe 
where the party opposing fees is pay- 
ing for his adversary’s lawyer, the court 
now requires “a Rowe kind of hearing— 
at least if the defendant-recipient or 
parent asks for it.” 

Once the trial court issues an order 
directing a defendant to pay a public 
defender’s fee, a judgment showing the 
name and residence of the defendant- 
recipient or parent (if a juvenile) is re- 
quired to be filed with the clerk of the 
circuit court. The Florida Supreme 
Court adopted several forms, including 
judgments, which can be utilized for the 
imposition of public defender fees and 
liens. The judgment is to be filed in the 
county of the defendant’s residence and 
in each county in which the defendant 
or parent then owns or later acquires 
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New Perspectives On Real Estate Practice #48: 


The roar the falls. 


You set out for a pleasant day of boating on the river. Time passes and the current grows stronger. 
The boat picks up speed. There is a sound in the distance; it grows from a whisper into a roar. Do you 
grasp that the pleasant day on the river holds the potential for catastrophe, grab your oars, and get your 
boat to shore? Or are you a victim of the Niagara Syndrome, ignoring the evidence until your boat is swept 
over the falls? 

In the legal profession, it’s time to grab the oars. Already the roar of the falls is loud, and the current 
is quickly sweeping us toward them. 

For some time now, our series of “New Perspectives on Real Estate Practice” has been trying to bring 
this reality home. By now the litany should be familiar. It is this: that enormous evolutionary change is 
upon us, that this evolution will weed out those unable to adapt, that adaptation demands flexibility, that 
without a willingness to try new behavior, the traditional attorney will become a dinosaur. 

We have tried to show ways to pick up the oars — that is, the specific areas where change will be 
required of us. These include the management of our practices, the way we service our clients, marketing, 
and technology. But by far the most important change is one of attitude: We must become a client-centered, 
service-driven business. If we continue to regard clients as only the bearers of legal problems for us to 
solve, we will fade into extinction. The next century will dawn on a society in which we no longer have a 
significant role to play. We'll have gone over the falls. 

We are not trying to be doomsayers or to contribute to the level of anxiety in our profession, which 
is high enough already. It’s said that anxiety is blind faith in the worst possible outcome, and we firmly 
believe that there’s every potential for a very bright future. Ours can still be a profession that provides great 
satisfaction and fulfillment, one that we would once again recommend to our children. But it’s up to us to 
change it, redefine and ennoble it with our new attitude of providing service and value to the client. It’s up 
to us to earn back the respect and position that we’ve lost. 

The only thing that can get in our way is ourselves. Our inability to act upon the evidence. Our inertia. 
Our fear. As Seneca said, “It’s not because things are difficult that we dare not venture. It’s because we 
dare not venture that they are difficult.” 

So, in this last article in the series, we’d like to leave you with a plea, a challenge, and a promise. 
The plea is to pick up the oars, now. The challenge is to dare to venture, and join the effort to restore our 
profession to a vital, valued, contributory role in society. And the promise is that by confronting reality, 
you can row safely ashore, with your most pleasant days on the river still to come. 
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the state to recover the cost of a lawyer 
from a person that the state has found 
to be incapable of paying. 

The Fourth District Court of Appeal, 
citing Bull, held that a defendant’s abil- 
ity to pay a public defender fee assess- 
ment is not an issue at the time of the 
imposition of the lien. The Second Dis- 
trict Court ofAppeal recently came to a 
different conclusion. It held that a trial 
court erred when it failed to consider 
the defendant’s ability to pay the fees 
prior to their assessment. 

Attorneys’ fees may be assessed 
against a defendant adjudged insolvent 
after being afforded notice and a hear- 
ing under §27.56. However, a defendant 
may present evidence of his or her in- 
ability to repay the lien during the 
civil enforcement action. In any event, 
a defendant may petition the court at 
any time for a remission of the payment 
of attorneys’ fees, so long as he or she 
is not in willful default of the ordered 
payments. If the court is satisfied “that 
payment of the amount due will impose 
manifest hardship on [the defendant] 
or his immediate family, the court may 
remit all or part of the amount due in 
attorney’s fees . . . or may modify the 
method of payment.” 


Satisfying the Debt 

The legislature adopted provisions to 
assist in the collection of public de- 
fender liens. In an apparent effort to 
encourage the recoupment of imposed 
public defender fees, the legislature 
enacted §27.56(5). The statute autho- 
rizes the applicable board of county 
commissioners to contract with a col- 
lection agency for the coliection of such 
debts or liens. By statute, the collection 
agency’s fee is contingent, and is lim- 
ited to no more than 50 percent of the 
recovery. However, the board of county 
commissioners is statutorily authorized 
to enforce, satisfy, compromise, settle, 
subordinate, release, or otherwise dis- 
pose of any debt or lien imposed. 

Once the public defender lien is im- 
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posed, the trial court is empowered to 
direct the manner in which a defendant 
is to pay it. The court may order the 
defendant to pay the attorneys’ fees in 
full or in installments, at the time or 
times specified. The court is also autho- 
rized to make the attorneys’ fees a con- 
dition of a defendant’s probation or com- 
munity control, of suspension of 
sentence, or of withholding the imposi- 
tion of sentence. Additionally, the Pa- 
role and Probation Commission “may 
make... the payment of the attorney’s 
fees . . . owing to a county under Sec. 
27.56 a condition of parole subject to 
modification based on change of circum- 
stances.” 


To Lien or Not to Lien 

Assessing public defender fees 
against a guilty defendant is not man- 
datory. Section 27.56(1)(a) provides in 
part that, “The court may assess 
attorney’s fees against the defendant.” 
(Emphasis added.) The term “may” 
when used in a statute is a permissive 
term, and thereby vests the trial court 
with the discretion of whether to im- 
pose a fee or lien. 

While the assessment of fees is dis- 
cretionary with the court, Florida law 
places a clear and unambiguous duty 
on public defenders and special assis- 
tant public defenders to petition the 
court for the imposition of fees against 
their guilty clients. However, in prac- 
tice, public defenders throughout the 
State of Florida do not uniformly com- 
ply with the statute. 

The public defender of the Second 
Judicial Circuit and Chief Judge Philip 
J. Padovano have come to terms and 
agreed to a schedule of imposed public 
defender liens. The amount of the im- 
posed lien is dependent upon the type 
of proceeding the court conducts or 
whether the defendant is found guilty 
of a felony or a misdemeanor. 

Chief Judge F. Dennis Alvarez of 
Florida’s 13th Judicial Circuit ad- 
dressed the issue of public defender fees 
and liens on July 14, 1994. On that date, 
he issued Amended Administrative Or- 
der No. S-17-18-19-90iii, entitled “Set- 
ting Procedures and Fees for Public 
Defender and Court-Appointed Coun- 
sel Liens (Felony and Misdemeanor 
Cases).” The order provides for a uni- 
form method for assessing public de- 
fender fees and imposing liens to be 
used throughout the 13th Judicial Cir- 


24 THE FLORIDA BAR JOURNAL/MAY 1996 


cuit. It also includes a form, “Final 
Judgment Assessing Attorney’s Fees 
and Costs,” with an incorporated fee 
schedule. 

In an effort to assure greater compli- 
ance with the recoupment statute, Chief 
Judge Dale Ross of the 17th Judicial 
Circuit requires all special assistant 
public defenders to complete a form 
entitled, “Statement of Claim and 
Claim of Lien” in his circuit’s “Contract 
for Special Assistant Public Defenders.” 
The form is required to be completed 
and submitted by special assistant pub- 
lic defenders before payment is ap- 
proved. 

The Sixth Judicial Circuit also ad- 
dressed the issue of public defender 
liens in Administrative Order 86-69. 
The order provides for a uniform means 
of providing notice of public defender 
liens, and requires the clerk of the court 
to add appropriate language on all 
forms placing defendants on probation 
or community control. It also requires 
that defendants be advised on all no- 
tices for pretrial, trial, and sentencing 
that fees may be assessed. 

Some public defenders begrudgingly 
comply with their duties under §27.56, 
and others reject it all together. In an 
effort to stymie the imposition of pub- 
lic defender fees and liens, some public 
defenders continue to insist that the 
statute creates an ethical conflict, even 
though this argument was rejected by 
the Florida Supreme Court in Bull. 
Other public defenders threaten that a 
sua sponte order imposing a fee will 
trigger, in all cases, an immediate re- 
quest for a hearing pursuant to Fla. R. 
Crim. P. 3.720, and thereby “tie up” the 
court. Still others suggest the futility 
of seeking fees against publicly repre- 
sented criminal defendants who are 
indigent, and by definition may be with- 
out funds. 


The Trial Court Has the Power 
Should a public defender or special 
assistant public defender decline to pe- 
tition the trial court for the assessment 
of fees or where consensus and ingenu- 
ity among chief judges and their respec- 
tive public defenders wanes, individual 
judges are not without a remedy. Trial 
judges are empowered to impose public 
defender liens on their own motion. A 
motion by the public defender is not a 
prerequisite to a trial court imposing a 
lien, provided there is notice and an 
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opportunity for a hearing as to the 
amount. 

In Mounts v. State, 638 So. 2d 602 
(Fla. 4th DCA 1994), the sole issue be- 
fore the en banc appellate court was 
whether the trial judge was authorized 
to, sua sponte, order a defendant to pay 
public defender attorneys’ fees as a con- 
dition of probation. The trial judge, on 
his own motion, ordered that the defen- 
dant pay attorneys’ fees in an amount 
to be determined at a later time, as a 
special condition of his probation. The 
Fourth District Court of Appeal ruled 
that nothing in §27.56(1)(a) expressly 
precludes a trial court from implement- 
ing an assessment where appointed 
counsel fails to make the mandatory 
motion. It noted that it was not likely 
that the legislature would intentionally 
enable a defendant to interfere with the 
court’s authority to consider making the 
payment of a public defender lien a spe- 
cial condition of probation when defense 
counsel avoids the subject by not mov- 
ing for the lien’s imposition. Accord- 
ingly, a trial court may order, sua 
sponte, payment of a public defender 
fee, either as a condition of probation 
or in imposing a lien pursuant to the 
conditions of Fla. R. Crim. P. 
3.720(d)(1). 


Waiver of Notice, 
the Opportunity to Be 
Heard, and Appellate Issues 

As previously discussed, a defen- 
dant’s notice and opportunity to address 
the assessment of public defender fees 
and liens are indispensable. Even if a 
defendant executes an affidavit of in- 
solvency authorizing the court to set 
attorneys’ fees and impose a lien with- 
out notice of a hearing, the notice and 
hearing rights guaranteed by §27.56(7) 


are not waived. Likewise, should a de- 
fendant state that he or she has no ob- 
jection to a lien, the requirements of 
Fla. R. Crim. P. 3.720(d)(1) are not im- 
plicitly waived. 

In Bull, the defendant executed an 
affidavit of insolvency at the first ap- 
pearance and requested appointed 
counsel. The affidavit authorized the 
court to set a fee for the services of coun- 
sel, and to impose a lien for those ser- 
vices without affording the defendant 
notice of a hearing for such purposes. 
The Florida Supreme Court found that 
the threat of not receiving counsel made 
any waiver executed in this manner 
coercive and involuntary. However, 
since the trial court complied with the 
procedure set forth in Fla. R. Crim. P. 
3.720(d)(1), the court concluded that the 
defendant’s “failure to object or request 
a hearing [after adequate notice] 
constitute[d] a valid waiver.” 

Appellate review of the imposition of 
a public defender fee and lien can be 
waived. In Morris v. State, 515 So. 2d 
390 (Fla. 2d DCA 1987), the trial judge 
declared that he would enter a final 
judgment against the defendant for the 
public defender’s services unless such 
judgment was shown to be unreason- 
able. The defendant and his attorney 
conferred, and the attorney stated that 
the defendant did not want to be heard 
on the matter. The Second District 
Court of Appeal held that the defen- 
dant’s failure to object to the assess- 
ment at sentencing waived any review 
by the appellate court. 


Conclusion 

If sought pursuant to §27.56, a guilty 
criminal defendant, represented by a 
public defender or special assistant 
public defender, may be assessed the 
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reasonable value of the legal services 
rendered to him or her. The statute 
seems rooted in two separate concepts. 
First, the public should be reimbursed 
for the legal services it provides to guilty 
defendants. Second, criminal defen- 
dants should be held financially ac- 
countable for their own legal fees, re- 
gardless of whether they are capable of 
affording them. 

An indigent accused of a criminal act 
has an absolute right to be represented 
by a court-appointed attorney at no ini- 
tial expense and without precondition. 
Nevertheless, the state may constitu- 
tionally require guilty defendants to 
reimburse the county for the reasonable 
value of attorneys’ services it provides 
to each defendant. 

In practice and with few exceptions, 
Florida’s recoupment statute is an abys- 
mal failure. The legislature might con- 
sider either amending or abolishing the 
law, since statewide compliance is in- 
frequent and unpredictable. If the leg- 
islature intends for counties to collect 
money from publicly represented guilty 
defendants, it must amend the statute, 
and simplify the procedures utilized by 
trial courts and public defenders when 
imposing attorneys’ fees and liens. It 
must also encourage the counties to 
collect any liens imposed by the courts. 

The current statute’s requirements 
stretch the resources of already over- 
burdened public defenders and judges 
throughout the state. The time needed 
to appropriately and judiciously ad- 
dress contested public defender fees or 
lien issues makes the prospect of any 
hearing unsavory. 

Some public defenders decline to seek 
fees or liens because they believe to do 
so would not be in their client’s own best 
interests. Others believe that any ef- 
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forts to obtain money from insolvent 
criminals is a futile waste of resources, 
since any amounts recovered are likely 
to be less than the administrative and 
judicial costs of enforcing the law. In 
those instances when public defender 
fees and liens are imposed sua sponte, 
a public defender may either legiti- 
mately or illegitimately monopolize the 
court’s time by exercising the hearing 
provisions of the statute. 

The administrative order reached 
between Chief Judge Philip Padovano 
and the public defender of the Second 
Judicial Circuit can be utilized by the 
legislature as the basis for a new or 
amended recoupment statute. While 
the legislature can enhance the abili- 
ties of trial judges and public defend- 
ers to impose public defender fees and 
liens, the primary responsibility for col- 
lecting any money rests with the coun- 
ties. If the counties are neither required 
to seek satisfaction of their liens nor 
vigilant in their efforts, then the results 
of any new legislation is likely to be dis- 
appointing. 

The legislature can instruct counties 
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to seek satisfaction of their liens by 
imposing a “good faith” obligation to 
collect any outstanding debts. A 
county’s “good faith” could be evidenced 
by county attorneys, collection agencies, 
or private sector counsel actively seek- 
ing satisfaction of the liens. Another 
way to encourage counties to collect 
outstanding liens might be for the leg- 
islature to make specific state appro- 
priations to the counties a condition of 
any county collection efforts. Clearly, 
much needs to be done to encourage the 
counties to collect outstanding public 
defender liens. 

Neither the state comptroller nor the 
administrative branch of the Florida 
Supreme Court keeps specific records 
on the assessment and collection of pub- 
lic defender fees and liens. While it is 
unknown how much money has actu- 
ally been collected from imposed liens 
in all the circuits and counties through- 
out Florida, some information does ex- 
ist. The 10th Judicial Circuit reports 
that in 1995, $331,207 was collected in 
liens. The Miami Herald reported that 
Florida’s Third Circuit has collected 
$654,000 since 1989. Leon County re- 
ports a collection rate of just two per- 
cent on public defender liens. 

The implementation of a statutory fee 
or lien schedule could eliminate the 
need for the notice requirement that is 
currently set forth in the statute and 
rule. Enacting a schedule based upon 
the nature of the charge(s) and whether 
a case is tried or pled to conclusion, 
would act to provide a guilty defendant 
with constructive notice of the amount 
of the fee or lien. In the event a fee is 
sought in excess of the scheduled 
amount, a notice provision (similar to 
the current law) could be inserted into 
the legislation providing the defendant 
with a full hearing on the amount 
claimed. 

Assessing, imposing, and collecting 
public defender fees and liens could 
benefit our system of justice. The cur- 
rent method is ineffective and inad- 
equate. The adoption of a fee or lien 
schedule could streamline the statute, 
reduce the necessary paper work, pro- 
mote uniform statewide compliance, 
fund additional public defenders, and 
preserve scarce judicial and public de- 
fender resources. Most of all, effective 
legislation could result in guilty crimi- 
nals reimbursing the taxpayers for the 
expenses they incur in providing legal 
representation. 
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“Appellate Sentencing” in Florida 
A Plea for Less Complexity at the Trial Level 


ppeals arising out of crimi- 

nal cases constitute a sub- 

stantial portion of the 

caseload of the various 
Florida district courts of appeal.' This 
is not a new trend. When one looks be- 
yond the mere caseload statistics, how- 
ever, one trend seems apparent. More 
and more, the appeliate courts are in- 
volved in sentencing matters as opposed 
to trial and pretrial matters relating to 
the validity of the conviction. 


The Study 

To test this “impression,” samples of 
appellate cases 25 years apart were 
examined,’ using a methodology which 
categorized all issues discussed in all 
criminal appeals as either “sentencing” 
or “nonsentencing” issues.* After all is- 
sues in the samples were tabulated, the 
percentage of sentencing issues in the 
1970 cases was compared to that found 
in the 1995 cases. 

The results were dramatic. In the 
1970 sample, approximately 11 percent 
of issues discussed in written appellate 
decisions in criminal cases dealt with 
sentencing issues and 89 percent were 
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nonsentencing issues. In the 1995 
sample, 52 percent of the issues con- 
cerned sentencing and 48 percent were 
nonsentencing issues. Further, the 
number of reversals for sentencing er- 
rors was much greater in 1995. In the 
1970 sample, there were seven times as 
many reversals for nonsentencing er- 
rors as for sentencing errors. Con- 
versely, in the 1995 cases, there were 
more reversals for sentencing errors 
than for nonsentencing errors. 


Common Types of Appellate 
Sentencing Issues 

Because of the variety and number 
of sentencing issues in recent years, it 
might almost be said that Florida ap- 
pellate courts have become courts of 
sentencing review. This rather drastic 
change has not been brought about be- 
cause of a change of philosophy by 
Florida appellate judges. Rather, a 
whole host of appellate issues have 
arisen as Florida’s statutory sentencing 
scheme has become more complex. In 
an attempt to fine-tune sentencing, 
numerous statutory changes have been 
made, all with good intent, but the sum 


total of which make Florida sentencing 
so complex that trial judges commit 
numerous sentencing errors, which are 
“corrected” on appeal. 

Although complexity is sometimes 
necessary, in the opinion of this author, 
some of the sentencing laws are unnec- 
essarily complex. With the great crimi- 
nal caseload faced by trial judges, sen- 
tencing (except for capital cases) should 
not be so complex as to require substan- 
tial hearing times to prevent errors. In 
discussing the common types of appel- 
late sentencing issues below, some sug- 
gestions for possible simplification are 
made. 

* Costs and Attorneys’ Fees 

There are many recent cases revers- 
ing the imposition of costs and public 
defenders’ fees for various reasons. As 
was stated in Reyes v. State, 655 So. 2d 
111, 115 (Fla. 2d DCA 1995) (en banc): 


In a simpler world a legislature might im- 
pose a single mandatory cost that would be 
assessed in all cases, collected by the clerk 
of the court from every criminal defendant, 
and remitted immediately to the state trea- 
surer. But we do not live in simple times. . . . 
In response, the legislature has increasingly 
enacted more complex cost statutes, created 


ade 


Art by Joe McFadden 


— a 
Ag 


more crime-related trust funds, and given 
broader restitution rights to more citizens. 


Reyes invalidated the Hillsborough 
County Court Improvement Fund on 
the basis that it was not authorized by 
a state statute, but merely imposed by 
virtue of a county ordinance. However, 
Reyes also dealt with several other cost 
issues. Sometimes cost impositions are 
reversed because they were not an- 
nounced at sentencing.‘ Discretionary 
costs must be announced in a manner 
sufficient for the defendant to know the 
legal basis for the costs.° If the autho- 
rizing statute does not specify a fixed 
amount for the discretionary cost, the 
defendant must also be put on notice of 
the dollar amount assessed so the de- 
fendant may object based on ability to 
pay.® Mandatory costs need not be an- 
nounced in open court; because the trial 
judge has no discretion, the ability to 
pay is not relevant and, thus, the stat- 
ute itself provides sufficient notice.’ It 
is not always easy to distinguish a dis- 
cretionary cost from a mandatory one 
because the statutes do not expressly 
categorize them as such, although a 
reading of the text of the statute usu- 
ally reveals this. 

Other cost issues are raised concern- 
ing the general “costs of prosecution” 
statute. Under that provision, such 
costs must be requested and docu- 
mented by the investigative agency or 
the award is invalid.® 

In the opinion of this author, the ap- 
pellate courts are now excessively in- 
volved in determining cost issues, even 
to the extent of reversing $2 cost or- 
ders.’° Several possibilities for reform 
appear worthy of investigation: 

1) Simplify the cost statutes by con- 
solidating at least some of them and by 
making more costs mandatory. 

2) Do not allow cost issues to be raised 
at the appellate level unless they were 
brought to the attention of the trial 
judges first, either at sentencing or by 
post-conviction motion. 

3) Allow otherwise-proper cost orders 
to be imposed on defendants regardless 
of indigency status at the time of the 
sentence. Defendants could plead 
indigency as a defense only at the time 
of collection and would have to pay if 
not indigent at that time. 
© Sentencing Guidelines 

With the enactment of the Sentenc- 
ing Guidelines Act in 1984," Florida 
took a quantum leap into sentencing 
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complexity. One has only to glance at 
the pages of the Florida Digest to real- 
ize the vast amount of appellate activ- 
ity that the guidelines have spawned. 
There are approximately 286 pages of 
guidelines cases in the main volume, 
not counting the pages in the pocket 
part. 

A reasonably complete discussion of 
guideline issues would necessitate a 
long article (or book) in itself. Suffice it 
to say for purposes of this discussion 
that appellate courts have reversed for 
a whole host of different guidelines is- 
sues, including, for example: 

1) Incorrect reasons for upward” and 
downward departures. 

2) Valid reasons for departure given 
but evidence does not support the rea- 
sons as properly defined." 

3) Incorrect scoring of points for vic- 
tim injury.” 

4) Incorrect use of prior Florida and 
out-of-state convictions under various 
scenarios.'® 

5) No written reasons for departure 
provided.” 

6) No contemporaneous written rea- 
sons provided.® 

7) No guidelines scoresheet pre- 
pared.” 

8) Use of incorrect scoresheet for of- 
fense involved.” 

9) Use of incorrect scoresheet when 
several offenses involved.”! 

10) Failure to use single scoresheet 
when several offenses were involved,” 
even when sentencing was before dif- 
ferent judges.” 

11) Term of imprisonment plus com- 
munity control imposed exceeded guide- 
lines.” 


12) Incorrect use of “under legal con- 
straint” status.” 

13) Use of incorrect scoresheet after 
violation of probation.” 

14) Miscalculated scoresheet total.”’ 

15) Use of the present guidelines 
when the appellant was entitled to be 
sentenced under the guidelines in ef- 
fect as of the date of the crime.* 

Abolition of the guidelines alone 
would greatly reduce the complexity of 
sentencing in Florida and it is tempt- 
ing to suggest such a solution. However, 
several questions would have to be an- 
swered before determining whether this 
would be desirable. To what degree have 
the guidelines really fulfilled their 
laudatory goal of enhancing sentencing 
consistency statewide? To the extent 
that some greater degree of consistency 
has been achieved, is it worth the cost 
of the complexity involved, leading to 
substantially greater trial and appellate 
court activity? Would a simplified guide- 
lines law achieve the same degree of 
consistency? Do the guidelines reflect 
all relevant factors necessary to mak- 
ing a just sentencing decision or do they 
create undesirable boundaries to a 
judge seeking to make the punishment 
fit the crime (and the criminal)? 

Frequent changes to the guidelines 
suggest a dissatisfaction with the re- 
sults achieved rather than with the 
complexity involved.” Because any 
change introduces a new level of com- 
plexity in that it creates a new guide- 
lines scheme which is not applicable to 
all defendants, this author is hesitant 
to suggest change. Rather, the merits 
of the guidelines, like the guidelines 
themselves, are so complex that a de- 
tailed reevaluation would seem desir- 
able. 
¢ Juveniles Sentenced as Adults 

Even in the instances when juveniles 
are tried as adults, the trial judge must 
“determine whether juvenile or adult 
sanctions are appropriate.”®® In 
Troutman v. State, 630 So. 2d 528 (Fla. 
1993), the Florida Supreme Court 
strictly construed the applicable stat- 
utes in holding that any decision to 
impose adult sanctions must: 

1) Specifically address all the crite- 
ria in §39.059; 

2) The findings must not be con- 
clusionary; 

3) The findings must be in a written 
order (inclusion in the transcript is not 
sufficient); and 

4) The written order must be contem- 


poraneous with the oral sentencing. 

There have been many reversals 
based on noncompliance with 
Troutman.*' In some of these cases, the 
appellate court is really reviewing the 
evidence to sustain the sometimes 
conclusionary findings of the trial judge. 

Justice Overton, dissenting in 
Troutman, predicted that the majority’s 
strict construction of the statute would 
only increase problems in the operation 
of an already overburdened juvenile 
justice system. He found the trial 
judge’s comments in the transcript, to- 
gether with the judge’s subsequently 
entered written order, sufficient to sup- 
port the adult sanctions imposed. It is 
interesting to note that, on remand, 
Troutman was again sentenced as an 
adult. In any event, the statute has 
recently been amended to specify that 
“the court is not required to set forth 
specific findings or enumerate the cri- 
teria in this subsection as any basis for 
its decision to impose adult sanctions.” 
subsection 39.059(7)(d)(1995). 
* Conditions of Probation 

At least when probation was the only 
“sentence,” one would think that no sen- 
tencing issue would be raised on appeal 
(aside from the length of the probation). 
However, that is far from the case. 
There is much appellate litigation con- 
cerning the validity of various condi- 
tions of probation. 

Many appeals concern the distinc- 
tion between general conditions of pro- 
bation and special conditions.** General 
conditions of probation may be imposed 
in the sentencing order, even if not 
orally pronounced at sentencing. Spe- 
cial conditions of probation must be pro- 
nounced in open court at the time of 
sentencing and if not, are invalid. 
However, there is some confusion over 
the definition of general conditions. It 
is well settled that the conditions speci- 
fied in the probation statute are gen- 
eral conditions and thus sufficient to 
provide constructive notice.** However, 
there are other conditions in the form 
order of probation in Florida Rules of 
Criminal Procedure 3.986 which are not 
listed as special conditions of probation. 
At least two courts have noted that this 
has caused confusion while holding that 
only the statutory conditions need not 
be orally pronounced.** The question 
was certified to the Florida Supreme 
Court.” In State v. Hart, ___So. 2d__., 
21 Fla. L. Weekly S77 (Fla. Feb. 22, 
1996), the Florida Supreme Court has 


just, as of this writing, answered the 
certified question by holding that de- 
fendants are on notice of all general 
conditions of probation in the criminal 
rules form order of probation (even 
those not in the statute) and, thus, 
these conditions do not have to be orally 
pronounced. Other issues sometimes 
raised on appeal are whether certain 
creative special conditions of probation 
are overbroad, violate fundamental 
rights, or forbid conduct not reasonably 
related to future criminality.* 

There are also issues raised on ap- 
peal concerning credit for time previ- 
ously served when probation is revoked. 
Upon revocation of probation, the court 
must credit the time previously served 
on probation toward a new term of pro- 
bation to ensure that the total term of 
supervision does not exceed the statu- 
tory maximum.” As to credit for time 
served on an incarceratory portion of a 
sentence, the trial court may properly 
assign the task of determining the num- 
ber of days’ credit to the Department of 
Corrections.” 

* Consecutive v. Concurrent and Split 
Sentences 


The main statute dealing with con- 

secutive versus concurrent sentences 
for multiple offenses seems simple 
enough:*! 
(1) A defendant convicted of two or more of- 
fenses charged in the same indictment, in- 
formation, or affidavit or in consolidated in- 
dictments, informations, or affidavits shall 
serve the sentences of imprisonment concur- 
rently unless the court directs that two or 
more of the sentences be served consecu- 
tively. Sentences of imprisonment for of- 
fenses not charged in the same indictment, 
information, or affidavit shall be served con- 
secutively unless the court directs that two 
or more of the sentences be served concur- 
rently. 

In spite of the sentencing discretion 
that the above statute appears to give 
trial judges, consecutive sentences have 
been reversed for several reasons. Some 
have been set aside as violating the pro- 
hibition against split sentences. A whole 
body of law has grown up as to what 
are” and what are not® improper split 
sentences. There are also many cases 
holding that sentences ordered served 
consecutively to sentences which have 
not yet been imposed are improper be- 
cause of uncertainty as to commence- 
ment.“ 
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There has recently been much appel- 
late litigation over consecutive manda- 
tory minimum sentences. Trial judges 
may not impose consecutive mandatory 
minimum sentences for offenses com- 
mitted in a “single criminal episode” by 
a habitual violent felony offender.“ 
Similarly, once a defendant’s sentences 
for multiple crimes committed in the 
same criminal episode are enhanced 
through habitual offender treatment, it 
has been held that the total penalty 
may not be further enhanced by order- 
ing the sentences to run consecutively.“ 
Moreover, consecutive mandatory mini- 
mum sentences for conviction of more 
than one offense involving the use of a 
firearm are invalid when the convic- 
tions were for offenses arising from in- 
cidents occurring at the same time and 
place during a single continuous crimi- 
nal episode.*’ The same applies to drug 
offenses.“ However, stacking of mini- 
mum mandatory sentences is permis- 
sible when the offenses arise from sepa- 
rate incidents occurring at separate 
times and places.“ Obviously, it is not 
always easy to determine what is a 
separate incident. 


The above analysis is not meant to 
be a comprehensive guide as to the rules 
and exceptions, but merely to show the 
complexity involved. Whether this com- 
plexity was originally necessary is de- 
batable, in that the statutes involved 
could have been more clearly written. 
However, in view of the fact that the 
case law now appears settled,” perhaps 
the number of appellate cases raising 
this issue will diminish. 
© Habitual Offender Sentencing 

Aside from the consecutive versus 
concurrent sentencing issues involving 
“habitualized” defendants, habitual of- 
fender sentences are frequently chal- 
lenged on other grounds. The constitu- 
tionality of such sentencing statutes 
has been unsuccessfully challenged on 
appeal numerous times." 

Other appellate issues concern 
whether the prerequisites of the gen- 
eral habitual offender statute have been 
met. F.S. §775.084 (1995) defines these 
prerequisites as follows: 


1. The defendant has previously been con- 
victed of any combination of two or more felo- 
nies in this state or other qualified offenses; 
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2. The felony for which the defendant is to 
be sentenced was committed within 5 years 
of the date of the conviction of the 
defendant’s last prior felony or other quali- 
fied offense, or within 5 years of the 
defendant’s release, on parole or otherwise, 
from a prison sentence or other commitment 
imposed as a result of a prior conviction for 
a felony or other qualified offense, which- 
ever is later; 


3. The felony for which the defendant is to 
be sentenced, and one of the two prior felony 
convictions, is not a violation of s.893.13 re- 
lating to the purchase or the possession of a 
controlled substance; 


4. The defendant has not received a pardon 
for any felony or other qualified offense that 
is necessary for the operation of this para- 
graph; and 


5. Aconviction of a felony or other qualified 
offense necessary to the operation of this 
paragraph has not been set aside in any post- 
conviction proceeding. 


Inevitably, there are cases reversing 
for lack of sufficient evidence as to one 
or more of the above prerequisites.* 
However, other appeals wrestle with 
the question of the extent to which writ- 
ten findings are necessary to 
habitualize,™ and whether the state has 
to affirmatively show a previous con- 
viction has not been pardoned or set 
aside in a post-conviction proceeding.™ 
The Florida Supreme Court has held in 
a series of cases that the burden is on 
the defendant to assert a pardon or set 
aside as an affirmative defense.® There- 
fore, where the state has introduced 
unrebutted evidence of prior convic- 
tions, a court may infer that there has 
been no pardon or set aside, and a fail- 
ure to make these express findings is 
subject to a harmless error test. Also, a 
change in the habitual offender statute 
makes it no longer necessary that the 
judge recite that the habitualization “is 
necessary for the protection of the pub- 
lie.” 

Thus, habitual offender sentencing 
has become less complex in recent 
years. The mandatory proof and find- 
ings that remain concern the substan- 
tial elements of habitualization and 
would appear necessary to protect the 
rights of those accused of being habitual 
felons. 

Restitution 

In recent years, restitution has as- 
sumed a more prominent role as a sen- 
tencing tool, with a corresponding ar- 
ray of sentencing problems. These 
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issues addressed at the appellate level 
include: 

1) Due process issues;*” 

2) The causal relationship of the 
crime to the damage;** 

3) The remoteness of the damage; 

4) The valuation of lost or damaged 
property;® 

5) The degree of proof necessary to 
establish the above;* and 

6) The ability of the defendant to 
pay.” 

All of the above issues provide grist 
for the appellate mill. Particularly 
troublesome is the issue of causal rela- 
tionship, with the appellate court de- 
lineating the borders of causation. 


Several Reform Proposals 

One area of general sentencing re- 
view reform occurs to this author. Con- 
sideration should be given to a two-year 
deadline for raising sentencing issues 
in the trial court by post-conviction 
motion, just as there is for raising most 
nonsentencing post-conviction issues 
which go to the validity of the convic- 
tion.® This two-year time limit would 
apply to attacks on sentences both un- 
der Rule 3.800 and Rule 3.850 of the 
Florida Rules of Criminal Procedure. A 
possible exception would be sentences 
below the minimum or above the maxi- 
mum of the sentence for the particular 
crime for which the defendant was con- 
victed.™ 

As this article was being written, the 
Supreme Court had proposed the fol- 
lowing amendment to the Florida Rules 
of Appellate Procedure concerning sen- 
tencing issues which may be raised on 
appeal: 


9.140(b)(6) Procedure in Appeals Involving 
Sentencing Issues. No issue concerning the 
sentence or order of probation may be raised 
unless the issue has been brought to the at- 
tention of the sentencing court by motion to 
correct the sentence or order of probation 
filed within ten days after the rendition of 
the sentence or order of probation. This sub- 
division shall not be applicable to sentences 
which are above the statutory maximum or 
below the statutory minimum for the crime 
of which the defendant is found guilty. 


The laudable intent of this provision 
is to require the trial judge to have the 
“first shot” at a sentencing issue before 
it is raised in the appellate court. How- 
ever, several ambiguities appear to this 
author. Must a defendant file a motion 
to correct sentence before raising a sen- 
tencing issue on direct appeal if the is- 
sue was argued before, and rejected by, 


the trial judge at sentencing? If such a 
motion is not filed within 10 days, does 
this forfeit not only the right to raise it 
on direct appeal, but also the ability to 
raise the issue in a subsequent 3.800 
motion before the trial judge? If so, will 
failure of counsel to file the motion to 
correct sentence or object at sentencing 
be considered ineffectiveness of trial 
counsel, leading to a 3.850 motion in 
which the sentencing issue would be 
considered at a later date anyway? 

The Appellate Rules Committee, in 
response to the Florida Supreme 
Court’s invitation, has submitted a pro- 
posal implementing the purpose of the 
proposed rule, but perhaps without the 
ambiguities and potential problems in 
the rule. That proposal would require, 
in order for a sentencing issue to be 
raised on direct appeal, a motion to cor- 
rect sentence within 10 days only if the 
particular sentencing issue had not 
been otherwise raised before the trial 
court. Also, the right to file a 3.800 
motion (as to those sentencing issues 
that may be raised on 3.800) has been 
preserved, so that the failure of trial 
counsel to raise the issue would not con- 
stitute irreparable injury leading to a 
3.850 ineffectiveness issue. Finally, the 
Appellate Rules Committee’s recom- 
mendation includes a novel “notice of 
unpreserved sentencing error” filed by 
appellate counsel when such an error 
is found. Upon receipt of such notice, 
the appellate court will remand that 
sentencing issue for determination by 
the trial court. 

In addition, the Florida Legislature 
has before it a host of sentencing pro- 
posals (such as the abolition of the sen- 
tencing guidelines law), many of which 
impact on appeals. The subject of this 
article is, thus, almost uniquely an area 
of law in the midst of an extreme 
amount of flux. 


Conclusion 

The substantial involvement of 
Florida’s appellate courts in sentencing 
matters has happened gradually over 
a long period of time.® Even to the ex- 
tent that such involvement is unneces- 
sary, there would appear to be no “quick 
fix” to remedy this situation. 

Any reform proposals seeking to 
make specific aspects of sentencing less 
complex should be subjected to great 
scrutiny because change itself intro- 
duces an element of complexity. How- 
ever, the great number of appellate sen- 
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tencing cases suggest the need for some 
reform. 
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Ad Litem Representation of 
Absent Defendants in Florida 
Mortgage Foreclosures 


ince the late 1980s, the ap- 
pointment of attorneys ad 
litem on behalf of absentee 
mortgagors has become in- 
creasingly common. Ad litem represen- 
tation in mortgage foreclosure actions 
is a unique form of legal service. Un- 
like ad litem representatives of known 
minors, incompetent persons, and heirs 
in probated estates, where extensive 
statutory and judicial authorities can 
be consulted regarding the representa- 
tion,’ court-appointed attorneys ad 
litem for absentee mortgagors have no 
specific statute or procedural rule to 
consult for guidance, and few if any 
published works discuss the subject. 


History and Nature 
of Representation 

In general, ad litem counsel for an 
absent mortgagor defendant serves two 
primary purposes, both of which aim to 
prevent undue benefit to the mortgagee. 
First, the ad litem attorney must raise 
any defenses which would be available 
to the absentee defendant. All identifi- 
able defenses should be raised because 
an enforceable judgment of foreclosure 
may be entered in an action in which 
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the mortgagor did not personally ap- 
pear, but did so only through court-ap- 
pointed ad litem representation.” It 
seems likely that an attorney ad litem 
has the capacity to waive a defense 
without court approval, either expressly 
or by failing to raise the defense in an 
answer.® 

Second, the attorney ad litem should 
review and supplement the plaintiff 
mortgagee’s diligent efforts to locate the 
defendant. The importance of the attor- 
ney ad litem’s separate effort to locate 
the client arises from the need to com- 
municate with the client if possible, and 
not to assist the piaintiff in obtaining 
service upon the defendant, which 
would be violative of the client’s best 
interest. Nor does the need for the at- 
torney ad litem’s review of the mort- 
gagee’s due diligence effort arise from 
the mortgagee’s desire to cure possible 
defects in its own due diligence effort, 
because the appointment of an ad litem 
attorney is no such cure. Service by 
publication following an inadequate due 
diligence effort renders a judgment of 
foreclosure subject to attack, and ap- 
pointing an ad litem attorney will not 
cure a glaring defect in a mortgagee’s 


affidavit of due diligence.‘ Likewise, 
court-appointed ad litem representa- 
tion does not relieve a plaintiff of the 
need to strictly comply with technical 
service requirements.® 

The most succinct statement of the 
attorney ad litem’s duties is contained 
in Rodriguez v. Levin, 524 So. 2d 1107 
(Fla. 3d DCA 1988), in which a fore- 
closed mortgagor sued the attorney ad 
litem who had failed to find him, alleg- 
edly through the attorney’s failure to 
exercise due diligence. The court re- 
versed the trial court’s dismissal of the 
complaint, finding that an attorney ad 
litem does possess a fiduciary obliga- 
tion to the absentee mortgagor, the 
breach of which is actionable at law. 
Specifically, the court stated: 
We hold that there is a legal duty of a guard- 
ian ad litem, appointed to represent an ab- 
sentee mortgagor, to make a diligent effort 
to find his ward and to determine if he is sui 
juris, and if the ward is located and found to 
be competent, to inform him of the pending 
litigation. Where the ward is not located 
before the case is submitted to the court for 
judgment, the guardian ad litem is never- 
theless obligated to represent the ward’s in- 
terests in good faith.® 


No statute or rule requires appoint- 
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ment of an attorney ad litem when a 
mortgagor cannot be located. In such 
an instance, clearly the mortgagee may 
recover a default judgment against the 
mortgagor.’ The growing use of attor- 
neys ad litem appears to result purely 
from the dictates of title insurers, who 
may have concluded that a default judg- 
ment following service by publication 
is, standing alone, insufficient to extin- 
guish the redemption rights. Such in- 
surers require that fiduciaries be ap- 
pointed or, in their absence, that an 
order be obtained stating that ad litem 
representation is not necessary.® 

This view may stem from Shada v. 
Title & Trust Company of Florida, 457 
So. 2d 553 (Fla. 4th DCA 1984), rev. 
den., 464 So. 2d 556 (Fla. 1985). Pub- 
lished guidelines of the Attorneys’ Title 
Insurance Fund state as follows: “Fail- 
ure to appoint a guardian ad litem for 
unknown defendants’ interests in a 
foreclosure action creates a title defect 
of outstanding potential redemption 
rights. See Shada v. Title & Trust Com- 
pany of Florida.”® 


It is difficult to find support for this 
reading of Shada. In that case, while 
attempting to sell a parcel of described 
property, an insured discovered that 
certain title defects existed. The defects 
consisted of: “outstanding potential re- 
demptive rights which had not been 
eliminated through prior foreclosures 
and certain outstanding judgments 
which allegedly survived the foreclosure 
action due to failure to join the judg- 
ment holders.””” 

The insurer refused the insured’s de- 
mand that the insurer quiet title by 
eliminating the defects. The insured 
then quieted the title at its own expense 
and sold the property. In defending 
against the insured’s suit for breach of 
contract, the title insurer asserted that 
the unlisted title defects had caused no 
“actual loss” under the policy. The in- 
surer proposed that “actual loss” exists 
when the owner of an unlisted encum- 
berance shows up with a demand, as 
would be the case where a mortgagor 
attempts to exercise an unforeclosed 
right to redeem, and that no “actual 
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loss” exists where a prospective pur- 
chaser refuses to close simply because 
of the existence of a defect. The Fourth 
DCA held that the insured had stated 
a claim for breach of contract, noting 
that: “[t]he fact that the overlooked de- 
fects came to light only when appellant 
attempted to sell the property does not 
change the fact that the defects existed 
at the time the policy issued and that 
appellant purchased the policy to have 
insurance to protect against such an 
occurrence.” 

The opinion does not reveal any cause 
for the insurer’s failure to list unfore- 
closed redemptive rights, nor does it 
provide any facts regarding the alleg- 
edly inadequate prior foreclosures. It 
also does not indicate whether the prior 
redemptive rights survived because a 
prior mortgagee limited its foreclosure 
efforts to diligent efforts followed by 
default judgments. Perhaps most im- 
portantly, Shada does not state that the 
unlisted redemptive rights existed in 
favor of prior mortgagors rather than 
junior encumbrancers. Surely it is more 
likely that junior lienholders, rather 
than mortgagors, had been omitted 
from suit in the prior foreclosures. 

Because support for the appointment 
of ad litem counsel appears to be vested 
less in law than in mortgagees’ inter- 
est in obtaining title insurance after a 
foreclosure sale, Florida judges some- 
times refuse to make such appoint- 
ments. The denial of a mortgagee’s mo- 
tion to appoint an attorney ad litem 
may not be reversible error in light of 
Rule 1.500, so long as the defendant is 
not a located infant or incompetent per- 
son. 

Occasionally, courts appoint attor- 
neys ad litem on behalf of subordinate 
mortgagors, lienholders, and judgment 
creditors. Since there should be less 
concern about the reliability of default 
judgments against junior lienholders, 
the purpose and utility of such appoint- 
ments are arguably unclear.” 

There is additional support for denial 
of a motion to appoint an attorney ad 
litem for junior lienholders. Since final 
judgments of foreclosure usually in- 
clude the attorneys’ fees awarded to ad 
litem counsel, and since the mortgage 
and debt instruments rarely would pro- 
vide the mortgagee with express rights 
to seek appointments of ad litem attor- 
neys upon default, foreclosed mortgag- 
ors could argue that fees generated by 
ad litem attorneys are unauthorized by 


if 
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law or contract and should not be a part 
of the judgment." Even so, the preju- 
dice caused by such fees may amount 
to more form than substance, because 
the prejudice would exist only in a sub- 
sequent deficiency proceeding in which 
the mortgagee seeks an in personam 
judgment. Personal service is likely to 
be needed in the deficiency proceeding. 
Also, ad litem fees are usually insub- 
stantial and are unlikely to create or 
seriously aggravate a deficiency. 

Notwithstanding the unclear basis in 
law or contract for appointing ad litem 
attorneys, in the absence of the prac- 
tice successful mortgagees would have 
difficulty obtaining postforeclosure title 
insurance. Perhaps the process will be 
codified, or addressed by the Florida 
Rules of Civil Procedure through future 
enactments. In the meantime, several 
guidelines can be offered for the practi- 
tioner. 


Procedure 
Appointment 

Ad litem representation begins by 
judicial appointment. Most often, the 
mortgagee will move for appointment 
of an ad litem attorney, citing the 
mortgagee’s diligent but unsuccessful 
efforts to locate the defendant. The 
movant’s counsel will usually suggest 
an attorney for the appointment who 
has experience with ad litem represen- 
tation, since such attorneys are more 
likely to have developed cost-effective 
procedures for performing the ad litem 
services. Most judges appoint the rec- 
ommended attorney, though some will 
occasionally appoint counsel of the 
court’s own choosing. Copies of the or- 
der and complaint are then provided to 
the appointed attorney. Shortly there- 
after, the plaintiff should provide the 
ad litem attorney with copies of affida- 
vits and other documents demonstrat- 
ing due diligence. 
© Appearance and Answer 

Especially where multiple defendants 
exist, the ad litem attorney should file 
a notice of appearance upon receiving 
the order of appointment, to be certain 
the other parties add the attorney to 
their service lists, and to prevent preju- 
dice should the plaintiff delay transmis- 
sion of the complaint and other papers 
to the ad litem attorney. 

Upon receipt of the complaint, ad 
litem counsel should file an answer. 
Since by definition the attorney’s client 
cannot be located and is thus unable to 


communicate with counsel, counsel can- 
not make affirmative averments on the 
client’s behalf. Even so, known or ap- 
parent defenses should be raised. Ex- 
amples include the statute of limita- 
tions, any consumer or commercial 
defenses apparent from the face of the 
note or mortgage, noncompliance with 
the Fair Debt Collection Practices Act,“ 
and similar defenses. The answer 
should state that absent personal 
rather than substitute service of pro- 
cess upon the defendant, no deficiency 
judgment may be entered. 

The mortgage foreclosure complaint 
often includes a count to reestablish a 
lost note or mortgage, under FS. Ch. 
71. In such cases, the ad litem attorney’s 
answer should affirmatively state that 
if the plaintiff prevails in reestablish- 
ing the lost note or mortgage, the bor- 
rower or mortgagor must be held harm- 
less from the claims of holders or bona 
fide purchasers of the original note or 
mortgage.® 
¢ Due Diligence and Discovery 

Most often, the attorney ad litem is 
appointed to represent the primary 
mortgagor. In every such instance, ad 
litem counsel should request production 
of the loan payment history. Even with- 
out communicating with the client, ad 
litem counsel can compare the loan pay- 
ment history to the allegations con- 
tained in the complaint, the motion for 
summary judgment, the supporting af- 
fidavits and documents, and the pro- 
posed final judgment, to confirm the 
accuracy of the allegations and judg- 
ment. 

In appropriate cases, the attorney ad 
litem might also request production of 
the demand letters sent to the defen- 
dant by the mortgagee, in an effort to 
confirm compliance with the Fair Debt 
Collection Practices Act. This step is 
often unnecessary because mortgagees 
increasingly include allegations in fore- 
closure complaints which are intended 
to establish compliance with, or purge 
noncompliance with, the act.'® 

Once an appearance or answer has 
been filed, ad litem counsel must begin 
a diligent search for the defendant. The 
search should begin with a review of the 
efforts already expended by the mort- 
gagee, to avoid duplicating those efforts. 
The plaintiff and other parties may 
raise meritorious objections to duplica- 
tive fees and costs incurred by ad litem 
counsel in the search effort. Techniques 
and procedures for locating missing 
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parties, such as inquiring of utility com- 
panies, voting and drivers’ license 
records, and other sources, is beyond 
the scope of this article, though a few 
particulars peculiar to ad litem repre- 
sentation are noteworthy. 

Ad litem defendants are often miss- 
ing because they want to be. On occa- 
sions when the missing client has been 
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eluding the mortgagee, each effort to 
communicate with the client should be 
accompanied by specific advice that the 
attorney has been appointed to repre- 
sent the interests of the defendant, and 
not the mortgagee or lender. 

If a case involves codefendants, these 
parties are often a good source for in- 
formation regarding the whereabouts of 
other missing defendants. For example, 
when a codefendant is a junior creditor 
of the ad litem client, the creditor may 
possess recent address information for 
the borrower. Also, the codefendant’s 
recorded judgment may identify the ad 
litem client’s former counsel, who may 
in turn have information regarding the 
client’s whereabouts. Tenants of the 
mortgagor often possess an address to 
which they send rent or forward mail. 
To the extent the mortgagee has not 
already exhausted these possible 
sources, discovery can be propounded 
upon the codefendant(s). 

If the subject note is of recent vintage, 
the loan application may contain help- 
ful information. The application can 
usually be obtained from the plaintiff 
mortgagee, and may identify creditors, 
employers, and institutions from whom 
address information can be obtained. 

Where the ad litem attorney is ap- 
pointed to represent heirs, beneficiaries, 
descendants, or other parties who may 
claim through a deceased mortgagor, 
counsel should examine any probate file 
or documents which may exist. Rela- 
tives and possible heirs are often iden- 
tified, and such persons may have 
knowledge regarding the whereabouts 
of absent defendants. In such instances, 
ad litem counsel also might inquire of 
the mortgagee as to whether a credit 
life insurance policy was issued in con- 
nection with the mortgage, particularly 
since the benefits of such a policy might 
result in a client’s fee simple, unencum- 
bered ownership of the subject property. 

Similarly, if the client was ever in- 
volved in a divorce action within the 
jurisdiction, counsel can quickly re- 
trieve that file and locate any pertinent 
addresses, including the address of the 
client’s former counsel or an address to 
which the client may have been ordered 
to remit alimony or support payments. 

Occasionally, ad litem counsel will 
locate the missing client. On these oc- 
casions, counsel should initiate commu- 
nication, emphasizing the nature of ad 
litem representation and the nature of 
the attorney-client relationship. The 
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possibility of continuing to act as coun- 
sel for the defendant exists, assuming 
the defendant is willing to assume the 
costs of the representation from that 
date forward. Of course, it is rare that 
the defendant will be in a position to 
afford counsel, and if the dispute is 
fairly straightforward and the mort- 
gagor is clearly in default, the benefits 
to be obtained by continued represen- 
tation may be insubstantial. 

If the client does not wish to assume 
the obligation to pay counsel, and coun- 
sel does not wish to remain involved, 
the attorney should move to withdraw. 
The motion to withdraw should estab- 
lish that the defendant has been lo- 
cated, that ad litem representation is 
no longer appropriate, and should ei- 
ther provide the address at which the 
defendant can be served with process 
and other papers, or establish that the 
ad litem attorney has already provided 
such information to the plaintiff. 

A defendant who has been located 
may ask counsel to keep his or her 
whereabouts confidential, especially 
when the inability to serve the defen- 
dant was caused by the defendant’s de- 
liberate elusiveness. Ordinarily, even 
though the client conveys his or her 
whereabouts to counsel in confidence, 
counsel probably cannot comply with 
this request. Rule 2.060(i) of the Florida 
Rules of Judicial Administration specifi- 
cally provides that a motion to with- 
draw shall state the client’s address.” 

If counsel locates the missing client 
and upon communicating with the cli- 
ent comes to doubt the client’s capacity 
or competency, the attorney’s court-or- 
dered fiduciary status may render with- 
drawal inappropriate, since it would 
leave an incompetent defendant unrep- 
resented. If counsel chooses to move to 
withdraw even in the face of concerns 
about the competency of the client, the 
court should be advised of such concerns 
prior to withdrawal." 
© Fees and Costs 

The ad litem attorneys’ fees can be 
an area of controversy. Ordinarily, the 
fees are quite modest because the ad 
litem attorney’s task can be fully com- 
pleted in only a few hours, generating 
from $300 to $500 in fees. Discovering 
and analyzing the file materials for fa- 
cial defenses is critical but not time-con- 
suming, as is true of obtaining a copy 
of the loan payment history and com- 
paring it to the plaintiff’s allegations. 
Similarly, the due diligence process gen- 


erally consists of telephone calls and the 
sending of a number of standard form 
letters, which usually produce no leads. 
Following up on a few leads does not 
take considerable time, and if the cli- 
ent is found, the ad litem services usu- 
ally promptly cease, through with- 
drawal.” 

Currently, motions to appoint attor- 
neys ad litem often are granted as a 
matter of routine, in part because of the 
insubstantial cost. Unfortunately, ad 
litem attorneys occasionally request 
extravagant fee awards, citing exten- 
sive amounts of time dictating and 
sending due diligence letters. Such re- 
quests have been known to seek fees of 
over $1,000, even in very simple cases. 
These instances often occur with attor- 
neys who are new to ad litem represen- 
tation and who do not possess standard 
form due diligence documents. Possibly, 
if ad litem attorneys increasingly sub- 
mit extravagant fee requests, the en- 
tire notion of ad litem representation 
may need to be examined. At a mini- 
mum, this practice is likely to cause 
closer scrutiny of motions to appoint ad 
litem counsel, because as courts begin 
to expect ad litem representation to add 
substantial sums to simple foreclosure 
judgments, a greater showing of cause 
to support appointments may be re- 
quired. 

Even though the fee award may be 
paid by the mortgagee, appointed attor- 
neys should keep in mind that amount 
will only be added to the final judgment, 
which may increase the judgment to an 
amount which results in a deficiency 
against the attorney’s own client. A fi- 
duciary obligation to guard against this 
result by incurring a modest fee prob- 
ably exists.”° One mechanism for doing 
so is supervising nonlawyers during the 
formalistic aspects of the due diligence 
process.”! 

Of course, situations arise which in- 
crease the ad litem attorney’s time and 
effort, such as when the due diligence 
process turns up a “lead.” Most “leads” 
discovered through the due diligence 
effort must be pursued, as the failure 
to follow up on them has been held to 
constitute a critical flaw.” “Leads” usu- 
ally cause insubstantial increased effort 
and are usually resolved at the staff 
level. More significant dedications of 
time are required when heirs are lo- 
cated, when multiple parties are repre- 
sented, and when concerns about a 
client’s compentency exist. 
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Cherr, P.A. 

Mateer & Harbert, P.A. 

Miller, Schwartz & Miller, PA. 
Morgan, Lewis & Bockius LLP 
Nance Cacciatore Sisserson Duryea & 
Hamilton 

Ruden, McClosky, Smith, Schuster & 
Russell, P.A. 

Rumberger, Kirk & Caldwell, P.A. 
Searcy Denney Scarola Barnhart & 
Shipley, P.A. 

Shackleford, Farrior, Stallings & Evans, 
PA. 

Smith Hulsey & Busey 

Steel Hector & Davis 

Zack, Sparber, Kosnitzky, Spratt & 
Brooks, P.A. 
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Let's Go Surfin’ 


There is no group that I would rather talk, meet and socialize with than the lawyers of 
Florida. One of the things we look forward to each year is the opportunity to see old 
_ friends'and make new acquaintances at The Florida Bar’s Annual Meeting. | hope that you 
- wili join us this year when the Bar holds its meeting at the Lake Buena Vista Palace Hotel 
June 19-22. 
¥ Kelly Johnson and her Annual Meeting Committee have done an outstanding job in 
putting together a meeting that will have something for everyone to enjoy. They have taken 
the results of a survey following last year’s Annual Meeting and restructured the events in a 
way | think you will appreciate. In response to your suggestions, the entertainment event 
has been moved from Saturday to Friday night, and the Committee has brought in Mike 
Love of the Beach Boys with music from the 50’s and 60’s that all of us enjoy. 

It was suggested that we continue providing entertainment at the Judicial Luncheon when we honor our 
judges. In this election year, no one surpasses Mark Russell in offering timely and entertaining commentary 
on politicians and the events of the day. 

Whether you are new to “the net” or an old hand, you will be challenged by seminars that explore the legal 
landscape of cyberspace. Outstanding legal observers, including Sol Linowitz, who wrote The Betrayed Pro- 
fession, will give you their view of the status of our profession. And this is just a sampling! 

Make plans now to kick back and get away from your office for a few days. Join us at the Palace at Walt 
Disney World. Spend a few days with your fellow lawyers and you will find out that their problems are similar 
to yours, that their views and hopes for the future of our profession are no different from your own, and that 
they still enjoy a good time just as you do. 

Sue and | hope that you will join us for a great time in Orlando. 


John DeVault, President 
The Florida Bar 


Don’t miss this year's Annual Meeting! Take advantage of the excellent seminars, speak- 
ers, and entertainment that will highlight the Convention...and, as always, renew old friend- § 
ships. 

Our theme for the Convention is “Surfing the Net.” A wide variety of seminars are 
planned which deal with computers...learn about the numerous options available to law- 
yers if we only knew they existed! The seminars will range from the most basic to the more 
advanced...pick your seminar based upon your level and what you want to learn about, and 
enjoy becoming more computer literate. 

We have some top speakers for our seminars and luncheons, including Mark Russell, 
who will entertain us during the Judicial Luncheon with his hilarious commentary on 
current politics and politicans, and Sol Linowitz, a renowned author. 

Evenings will be filled with fun, casual entertainment. On Friday, the Beach Boys’ Mike Love and his band 
will play all your favorite Beach Boys’ songs from the 60’s. On Saturday, relax poolside and be entertained 
with guitar music by Don Watson. While you enjoy winding down from the Convention, the children will be 
entertained by Disney characters and babysitters! 

And, we have not forgotten our sporting enthusiasts. As usual, we will have our 5k run and tennis 
tournament. For our golfers, one of the outstanding Disney courses is available for our tournament. 

Many other things are planned during the Convention. See you there! 


Kelly Overstreet Johnson, Chair 
1996 Annual Meeting Committee 
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tive Meditation {s The Thing! 


I Experience fun and exhilarating stress reduction 
techniques facilitated by experienced profession- 
als, Dr. Suzanne Aubrey and Caron Spears, Esq. 
: The Quality of Life/Stress Management Commit- 
tee invites Bar members and their spouses to par- 
u cipate at either of the following times: 8:00 - 9:00 
a.m., 1:00 - 2:00 p.m., or 5:00 - 6:00 p.m. on Thurs- 
‘d ay and Friday of the Annual Meeting. Check The 
Florida Bar’s Information Desk for the location of 
the suite where these sessions will be held. 
Everyone’s encouraged to participate! 


Computers For Newbies 
zarn to Swim before you Surf! 


All “surfer dudes” needed to learn to swim first - 
the same goes for “Surfers of the Net”! We are 
offering basic computer skills training on Thurs- 
day. Hourly sessions will be from 8:30 a.m. - 5:30 
p.m. This training is free to any Florida Bar mem- 
be r in. good standing, but resources are limited so 
‘we encourage you to preregister by calling LOMAS 
at 904/561-5616. 


The Court 


presented by the 
Appellate Practice & Advocacy Section 
Thursday, 4:00 - 5:30 p.m. 


On Thursday afternoon the Supreme Court of 
Florida will appear for an open question and Ao 
swer session. During the Supreme Court discu 
sion, the justices will make themselves available t 
field questions from the audience related to ma 
ters such as the Supreme Court’s rule-making fun 
tion, internal procedures, policymaking, superv 
sion of attorneys, and administration of the cou 
system. The only restriction is that the court wi 
not entertain questions relating to the dispositio 
of a particular case or other confidential matter. 


The open question and answer session offers an 
opportunity to strengthen lines of communication 
between the court and the members of The Florida 
Bar. 


Win A Trip For Two 
Anywhere American Airlines Flies 
in the Continental USA or Europe at 


General Assembly 


Friday, 10:00 a.m. - 12:00 p.m. 
Bar officers will be sworn in during this annual 
business meeting of The Florida Bar. Door 
prizes will be given away...you must be present 
to win. 
Compliments of 


cAdventurés in“Travel 


of Tallahassee, Inc. 
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Discovery Club eZ 
Thursday, 9:00 a.m. - 1:00 p.m. fe 
Ages 5-14 


Amid the hustle 
and bustle of *% 
Walt Disney 
World, there ex- “=== 
ists a world 
within a world. Located on Bay Lake within Walt 
Disney World lies Discovery Island, an 11 acre ac- 
credited zoological park. Accessible only by boat, 
the Island offers its guests a truly unique opportu- 
nity to explore lush stands of tropical foliage and 
see over 120 species of birds, mammals and rep- 
tiles. The Island collection features a wide variety 
of exotic birds and was the first zoo in the world to 
successfully raise Maguari storks in captivity. At- 
tendees get a behind-the-scenes tour and special 
animal encounters. (Minimum 15 necessary) 


Night Out 
Friday, 6:00 p.m. - Midnight 
Ages 4-12 


AHOY MATES!! 


{nnovation In Action 
Behind the Scenes of the 


Walt Disney World Resort 


Friday, 9:00 a.m. - 12:30 p.m. 
Ages 16 years and older (strictly enforced) 


When most people hear the name “Walt Disney,” 
they think of Mickey Mouse, classic movies, and 
theme parks. What they often don’t think of, or 
even know about, are his many innovative ideas that 
eventually led to the creation of the Walt Disney 
World Resort. In this behind-the-scenes adventure 
you'll take an unforgettable journey to see, first hand, 
how we make “magic”! You'll get an up-close look 
at a variety of backstage areas like the “Utilidor,” a 
network of support systems located underneath the 
MAGIC KINGDOM Park. You're sure to marvel at 
this incredible and entertaining look at places most 
guests never get to see. (Minimum 15 required) 


Blackbeard requests your presence at his “Search for My Lost Treasure” pirate party. 
He buried a treasure somewhere here at the Palace. He asked us to invite some 
pirates to come help him find it before Captain Hook and his crew do. (He heard 
they were on their way to look for the lost treasure. So, Blackbeard wants to find it 
first and share it with all of you.) The Treasure Hunt begins at 6:00 p.m. Blackbeard 
will fix you dinner, then we'll play games first and keep our eye out for Captain 
Hook! We'll be dressed up like pirates and have our swords and daggers just in 
case we run across him! So, make sure you come out and join us for lots of fun and 
games! We look forward to having you join Blackbeard on his “Search for The Lost 
Treasure!” 


ALL ABOUT KIDS “KIDS ONLY” Club. . 
Professional Child Care and oa 
Kids’ Convention Activities For children, ages 4 = 12, the Buena Vista Palace 
offers its “kids only” club, between 9 am. - noon 


For individual child care, call 407/239-5437 or 


each day, 
800/728-6506. All sitters are insured, bonded 
and licensed to provide that extra measure of | Call 407/827-3701 


salety and protection for your children. | for information and reservations; 
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Brave New World Beyond Domestic Business Law Section Luncheon 
Violence in Florida Thursday, 12:30 - 2:00 p.m. 
presented by the Public Interest Law Section 
Thursday, 12:30 - 2:00 p.m. 
featuring Judicial Luncheon 


Robin S. Hassler, Esq. 
Thursday, 12:30 p.m. - 2:00 p. 
= Ms. Hassler is the Executive Director for se age 


both the Governor’s Task Force on Do- 
mestic Violence and the Commissionon Join us as we honor our judges in Fim 
| Minimum Standards for Batterers’ Treat- Florida. Chief Justice-elect Gerald 3m 


ment, and the governor’s coordinator for 
fl women’s issues. The interpretation, 
= drafiing and passage of laws regarding 
domestic violence and rape, as well as 


Kogan will report on the Judiciary. 
Mark Russell will entertain us with his 
insights into the Washington scene. 
Judges are our guests at this luncheon, 


the availability of services for individuals and families _ thanks to our law firm sponsors. 
affected by these crimes, have been the focus of her work. 


Mother of the 
Battered Woman Syndrome 
presented by the Family Law Section 
Friday, 12:30 - 2:00 p.m. 
featuring 


1996 Chester Bedell Dr. Lenore E.A. Walker 
Memorial Lecture Series and Luncheon 


Eminent Domain Committee 


Luncheon 
Friday, 12:30 -2:00 p.m. 


seem Referred to by Johnnie Walker as the 
“The Independence of the i, ™ “Mother of the Battered Woman Syn- 


American Lawyer” drome” when he announced she would 


; testify as an expert for the defense in 
presented by the Trial Lawyers Section a the OJ. Simpson’s trial, Dr. Walker fre- 


-30 -2: quently testifies as an expert witness in 
civil, criminal and regulatory board le- 


featuring gal actions involving 
the Honorable Sol M. Linowitz ke abused persons and is Bae 
Mr. Linowitz is Honorary Chair of the Academy forEdu- _—- Well known in the legal field for her pio- 
cational Development, and author of The Making ofa Deering efforts to get ren ene 
Public Man, A Memoir and The Betrayed Profession: _ 44mitted in what became known as bat- 


Lawyering in the 20th Century. — women self-defense homicide 
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Media Coverage of Criminal Trials: 
A View from the Inside 


Selig Goldin Memorial Luncheon 
presented by the Criminal Law Section 


Friday, 12:30 - 2:00 p.m. 
featuring 
Hon. Stanley Weisburg _ Rikki Klieman, Esq. 


Los Angeles Anchor for Court-TV 
Supreme Court Judge in New York 
The Honorable Gerald Kogan, 


Florida Supreme Court Justice 


Since the exhaustive electronic media coverage of the 
OJ. Simpson trial, the controversy over whether, and 
how, the media should be given access to cover crimi- 
nal trials has risen its head in a forceful and pervasive 
way. As we know, the issue existed before the Simpson 
trial, and will likely remain for a long time to come. 


(international Law Section 
Awards Luncheon 
Friday, 12:30 - 2:00 p.m. 


Don’t miss tk 


sponsored by 


RUDEN 
MCCLOSKY 
SMITH 
SCHUSTER & 


RUSSELL, PA. 


ATTORNEYS. 


Thursday, 5:30 - 6:30 p.m. 


all caber Receesion 


A preat time to visit with friends Massage Association, Inc. : 


The New Law Library 
presented by LOMAS and the Practice 
Management & Development Section 

Friday, 12:30 - 2:00 p.m. 

The “new law library” of electronic research tools and 
the Internet are within everyone’s reach 
featuring 
Andrew Z. Atkins III and Adam Shapiro 

Mr. Atkins is president of Consulting Group, an in- 
dependent technology consulting firm specializing in 
law office automation and publisher of The Internet Law- 


yer, a monthly newsletter focusing on the use of the 
Internet by the legal profession. 


Mr. Shapiro is the Southeast Executive Editor for 
Counsel Connect, an online information and commu- 
nication service for lawyers and the preferred service of 
the Practice Management & Development Section. See 
ad for Thursday’s “Computers for Newbies” training 
program. 


Young Lawyers Division - 50 Year 
Members Luncheon 
Friday, 12:30 - 2:00 p.m. 


Elder Law Section Awards Luncheon 
Friday, 12:30 - 2:00 p.m. 


sponsored by the 
Quality of Life/ 
Stress Management Committee 


Thursday and Friday | 
9:30 a.m. ~ 5:00 p.m. 


Take a few minutes between meetings to enjoy a 
free neck, shoulder, and back massage provided by 
licensed therapists. Our thanks to the Florida State 


“on 
Qitality Break Massage 
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 BLENAVSTA 


PALACE 


Hotel Reservation 


Wak 


Buena Vista Palace 
46 Annual Meeting of The Florida Bar +» June 19 - 23, 1996 


Walt Disney World Village, P.O. Box 22206, Lake Buena Vista, Florida 32830-2206 
Phone 407-827-2727 + Fax 407- re 6034 + Toll Free 1-800-327-2990 


Reservation Cut-Off Date: May 24, 1996 —Retur 


In order to guarantee your reservation, please en : 
ose a one-night room deposit, including tax, or send — 
our DISCOVER, VISA, MASTERCARD, AMERICAN | 


XPRESS, CARTE BLANCHE or DINERS CLUB card 
umber, expiration date, and your authorization for bil 
g of deposit. Reservations received without a deposit 
ill not be confirmed. To reserve guest room, reserva- 
ons must be received 30 days prior to the group's ar- 
val (rooms based on group room availability). 


The rates below will be honored 3 days prior to and 
days following official group dates listed based on avail- 


bility. Rate honored only if booked directly throug 
hotel. Your deposit receipt will serve as your confirma- 


tion. Deposit refundable if cancelled at least 6 days pri 
arrival. 


Check in time is after 3:00 p.m. Check out time i 


11:00 a.m. Special requests for suites, adjoining rooms, 
etc. will be honored whenever possible. 


ACCOMMODATIONS SING/DBL 


n form directiy 


Name(s) 


Address 


City/State/Zip 


Arrival Day # of Nights 


Card Number 


DISC VISA MC AE CB DC Expiration Date 


Signature 


Special Requests 


Number of Adults Children 


$15.00 charge (per night, plus tax) for additionai adults (over two) 
in one room. 


1-BR ISL SUITE 2-BR ISL SUITE SPECIAL REQ. 


GROUP RATES* $129.00 


$204.00 $333.00 


# ROOMS REQUESTED 


\TZGERALD ENTERPRISES 


PUBLISHERS 

PO. BOX 760216 

SEBASTIAN, FLORIDA 32978-0316 


FLORIDA 
LAWYERS 


OURANCE 


Florida Mutual incurance Company for 
tg the 
and dinner for 


vd Pas siden 


of Governors 
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registration only. 


All tickets must be picked up on-site at The Fiorida Bar 
 tegistration desk in the Exhibition/Registration Hall. 


Early Bird Registration Fee (postmarked by 5/15/96) 
Registration Fee (postmarked 5/16-6/7/96) 
On-Site Registration Fee (6/8-22/96) 


: No telephone or “FAX” registrations can be accepted. 


‘ull annual meeting registration fee will entitle you to: 

Bid on hotel packages at silent auction 

' Be eligible for special prize drawings 

- Attend seminars and workshops on Wednesday - Saturday. 
_ Only one seminar per timeframe can be selected. Registration 
fee is not transferable to any other seminar location. Other 
- registration fees are not applicable to Annual Meeting 
seminars 

 Accrue certification/CLE credit for seminars attended 

- Purchase tickets to activities at the lower price 

Receive two free drink tickets for All Member Reception 


‘ayment of a registration fee is not required to: 

» Attend section/committee meetings, the General Assembly, or 
_ Lawyers’ Marketplace 

Purchase tickets to activities at the higher price 


it date for mailing registrations to Tallahassee is 6/7/96 


Alternate Hotel Accommodations 


At Watt DisNEY WORLD VILLAGE 


GROSVENOR 


Walt Disney World Village, 800/624-4109 
$99 single/double rate 


The Grosvenor Resort is the closest hotel to the 
Buena Vista Palace. Call the above number and iden- 
tify “The Florida Bar” as the group name, prior to 
May 29. Reservations must be guaranteed with the 
first night's deposit, and must be cancelled five days 
prior to your arrival date to have the deposit re- 


funded. 


Avis Convention Special 


Available May 29 - June 30 
Low Rates .. . Unlimited Mileage A V/ AY 
1-800-331-1600 4 


Code No. A421645 We try harder. 


Annual meeting registration fee: : 
¢ Total refund if written request is postmarked or “fax’d” on 
before 6/3/96 = 
* Refund of registration fee less $25 if postmarked or “fax’c 
between 6/4-14/96 : 
* No refund for requests postmarked or “fax’d” on or after _ 
6/15/96 


Ticket requests: 
* No on-site cancellations 
¢ No refunds postmarked or “fax’d” after 6/3/96 


No telephone cancellations can be accepted 


Purchase Order Instructions: 

* Purchase orders must be postmarked by 6/3/96 

¢ Send only the original purchase order and the origin: 
registration form 
Purchase order requisitions, notes/letters giving the purchas« 
order number of “fax’d” purchase orders cannot be acceptec 

* Upon receipt of original purchase order and origina 
registration form, an invoice will be sent to the registrant — 

* Payment must be received hy 6/14/96. Send letter with check, 
giving name of registrant(s) and purchase order number. Dc 
not send a copy of the rurchase order or a copy of the 
registration form with the check. 2 


USAIr 
USAir begins with you 


GOLD FILE NO. 21900082 
BOOK EARLY AND SAVE $$$ 


To obtain this meeting discount, you or your travel 
agent MUST call USAir’s Meetings and Convention Reser- 
vation Office at (800)334-8644, 8:00 a.m. - 9:00 p.m., east- 
ern time. Refer to Gold File No. 21900082. 

This special fare will offer a 5% discount off First Class 
and any published USAir promotional round-trip fare A 
10% discount off unrestricted coach fares will apply, with 
7 day advance reservations and ticketing required. 

In addition, USAir also has provided special negoti- 
ated rates for attendees who are unable to meet the restric- 
tions of the promotional round-trip fares. Certain restric- 
tions, including advance purchase, may apply. The above 
discounts are not combinable with other discounts or pro- 
motions. If you are staying a minimum of two nights, in- 
quire about the special zone fare. If you have questions, 
call Ms. Ricky Libbert, 904/561-5613, The Florida Bar 
Meetings Department. 


by 6/7/96. After that date, Cancellation/Refund Information 
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Treasure ... 
Buried in the Sand 


Each person registering for the Annual 


Meeting will receive a key in the registration i 
confirmation packet. Bring that key with you 
and see if it's your lucky day. Chest and 


treasure will be located in the Lawyers' 
Marketplace in the exhibition hall. 


“Beach Blanket Bingo” 


The 1996 Annual Meet- 
ing Exhibitors invite you 
to pack your sunscreen 
and your shades and 
head to the beach with- 

) out ever leaving the 
hotel. Just step inside 
the exhibition hall and choose the beach 
of your choice as you play “Beach Blanket 
Bingo.” 


Message Center 


_ sponsored by 


Cali the Lake 


Buena Vista 

Palace at 407/ 

827-2727 and 

- ask for The Florida Bar's Message 
_ Desk. For hours other than listed, 
the hote! operator can take 

_ messages for hotel guests. 


Silent Auction 


Come one—come all! Write your bid for these 
wonderful hotel packages—at a fraction of 
their cost—as you visit the exhibit hall. 


Minimum bids ranging from $100 to $500 
have been established, based on value of 
package. Bidding is open to all meeting reg- 
istrants. A portion of the bids close each day. 
Auction is open Wednesday, Thursday and 
Friday. 


MESSAGE CENTER OPEN: 

Wednesday, 2:00p.m. - 5:00 p.m. 
Thursday, 8:00 a.m. - 5:00 p.m. 
Friday, 8:00 a.m. - 5:00 p.m. 


Don't forget to check periodically 


for your messages. 
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Sports | 


Eighteenth 
Annual Legal 
Runaround 


Friday, 8:00 a.m. 
sponsored by 


Chicago Title 
(a) Insurance Company 


Start Friday with our runaround, a 3.1 mile 
challenge around waterways and beautifully 
landscaped walkways. Trophies for the win- 
ners; other great prizes given away. This is a 
fun time for the whole family! Great teeshirts 


Open Tennis 


Tournament 


Saturday, 8:00 a.m. 
sponsored by 


CRARY* BUCHANAN 


Crary, BUCHANAN, Bowpisn. Bovie, Lorp, Rosy & Evans 
ATTORNEYS AT LAW 
and 
Young Lawyers Division 


Mix doubles, round-robin tournament . 
trophies are awarded to first and seconc 
place winners, plus drawings for other greal t 


lor participants. Buses leave hotel conven- 


prizes. Don’t forget to list your level of play 
tion center entrance at 7:45 a.m. 


on the registration form. 


Golf Tournament 


Saturday, 8:00 a.m. Tee Time 
sponsored for the 
eighteenth consecutive year by 


mpire 
Join us at Disney's EXCITING Eagle Pines Golf _ 
Course for our shotgun start, 18-hole scramble. — 
Entry fee includes greens fee, shared golf cart, " 
refreshments and prizes. This Pete Dye course is 
ranked in the top fifty in the world. But be wary : 

. it creates many an opportunity to send your — 
ball whistling through the pines! Be sure to list _ 
your handicap or average score for 18 holeson 
the registration form. We'll ask you later if you _ 
want to be paired with a particular player. Buses _ 
leave hotel convention center entrance at 7:00 


mtn a.m. Sign up today! 
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“Wednesday: 


The Ties That Bind - Representation of 
Children & Families in Florida 
presented by the Public Interest Law Section Legal Needs of 
Children Committee 


Wednesday, 8:30 a.m. -4:15 p.m. 
Course Classification: Intermediate 


8:30 a.m. -9:00 a.m. 
Opening Remarks 


9:00 a.m. -10:15 a.m. 

The Current Changes to Juvenile Justice and Dependency Law. This 
session will highlight the most recent amendments to Chapter 39 
and any case law of state-wide impact. 


10:15 a.m. -10:30 a.m. 
Break 


10:30 a.m. -12:00 p.m. 

Multi-Disciplinary Approaches to Problem Solving Children’s Issues. 
A panel presentation will focus on the various approaches to children’s 
issues utilized by practitioners, the courts, state attorneys, and pub- 
lic defenders. 


12:00 p.m. - 1:00 p.m. 

Lunch (on your own) 

1:00 p.m. - 2:00 p.m. 

CINS/FINS, Lock Outs, and Runaways - Legal Practice and Proce- 
dures. This session will focus on issues for families and children in 
need of services and legal solutions including mediation, prerequi- 
sites for filing petitions, practicalities of emancipation, and other 
custodial arrangements. 

2:00 p.m. - 3:00 p.m. 

Legal Needs of Children in Education. A look at the legal isues facing 
families in the secondary school system. 

3:00 p.m. - 3:15 p.m. 

Break 

3:15 p.m. - 4:15 p.m. 

Ethical Issues in the Representation of Children. An entire hour on 


the ethical issues involved in representing children and families in 
Juvenile Court. 


Maximum CLE 
7.0 General 
1.0 Ethics 


Maximum Certification 
3.5 Appellate Practice 

5.0 Marital & Family Law 
3.5 Civil Trial 


Mediating Complex Commercial Disputes 


presented by the Corporate Counsel and Bankruptcy/UCC 
Committees of the Business Law Section 


Wednesday, 12:30 p.m. - 4:00 p.m. 


This seminar will focus on the mediation of complex commercial 
disputes. The program is designed for corporate counsel and practi- 
tioners interested in (a) drafting enforceable mediation provisions; 
(b) exploring strategies for maximizing the opportunity to resolve 
commercial disputes quickly and inexpensively through mediation; 
and (c) using mediation to protect confidential and otherwise sensi- 


tive commercial information. As a twist, the program will also cover 
the use of mediation to resolve a commercial dispute when one or 
more of the defendants files a bankruptcy petition to frustrate the 
litigation. 

This program will start with a series of short lectures and will 
culminate in the mock mediation of a complex breach of contract 
and trademark infringement case where one defendant has filed a 
bankruptcy petition. During the course of the mock mediation, a 
panel of judges, mediators, corporate counsel and practitioners will 
comment on the strategies illustrated by the mediator, lawyers and 
ieee participating in the program. 

+ Drafting of Mediation Clauses 
Court's Authority of Direct Mediation 
+ Confidentiality Issues in Meditations 
+ Unique Issues on the Mediation of Complex Commercial Litiga- 

tion/Bankruptcies 

Negotiating Mediation Clause 

Invoking the Mediation Clause in Court 

Mediation of the Commercial Dispute 


3.5 CLER Credit Hours Requested 


Breaking the Circle: Federal and State 
Efforts to Limit Self-Referrals 


presented by the Health Law Section 
Thursday, 8:30 a.m. - 11:30 a.m 


Program Synopsis: This advanced level program will examine the fed- 
eral and Florida efforts to restrict the ability of physicians and other 
health care practitioners to refer patients and other business to enti- 
ties in which they have financial interests. The presentations will fo- 
cus on the many, and in some cases inconsistent, self-referral restric- 
tions as well as the exceptions. The speakers will seek to offer a frame- 
work for analyzing these restrictions, raise unresolved questions and 
inconsistencies and offer suggestions as to how to comply with these 
requirements. 


Program Co-Chairs: Karen O. Emmanuel; Stephen H. Siegel 


8:30 a.m. - 8:45 a.m. 
Opening Remarks 
® Karen O. Emmanuel, Emmanuel Shepard & Condon 


8:45 a.m. - 9:30 a.m. 

Stark I, Stark II, and The Florida Patient Self-Referral Act; Making it 
All Fit. This presentation will discuss the federal and Florida schemes 
for regulating self-referrals. 

® Christopher L. Nuland, Florida Medical Association 


9:30 a.m. - 10:00 a.m. 

Stark I and Clinical Laboratories. This presentation will discuss the 
impact of the Stark I regulations specifically addressing clinical labo- 
ratories. 

* Daniel N. Burton, Foley & Lardner 


10:00 a.m. - 10:30 a.m. 

Group Practices and Other Exceptions and Exclusions to These Re- 
strictions. This presentation will discuss the various exceptions and 
exclusions to the federal and Florida self-referral schemes. 

* Stephen H. Siegel, Adorno & Zeder 


10:30 a.m. - 11:15 a.m. 
Ethical Issues in Structuring and Counseling Health Care Clients. 


: 


This presentation will discuss the ethical issues that must be consid- 
ered in counseling clients in this unclear area of the law. 
© Harold E. Kaplan, Esq., P.A. 


11:15 a.m. - 11:30 a.m. 
Questions and Answers 


Maximum CLER Maximum Certification 
3.5 General 3.5 Appellate Practice 
1.0 Ethics 3.5 Civil Trial 


3.5 City, County, Local Government 
3.5 Health Law 


The Safe and Successful Lawyer 
sponsored and presented by 


LAWYERS 


MUTUAL INSURANCE 


Thursday, 8:30 a.m. - 11:30 a.m. 


8:30 a.m. - 9:30 a.m. 
Legal Malpractice Prevention 
© Ray Ferrero, Jr., Ferrero @ Middlebrooks 


9:30 a.m. - 10:30 a.m. 

The Lawyer in the 21st Century or “Is There any Way I can Retire 
Before 11:59 p.m. on 12/31/99?” 

* Rutledge R. Liles, Liles, Gavin & Constantino 

10:30 a.m. - 11:30 a.m. 

How to Enhance the Value of a Claim for Legal Malpractice 

Benjamin Hill, Hill, Ward & Henderson 


Maximum CLER Maximum Certification 
3.5 General 2.0 Appellate Practice 
2.0 Civil Trial 


Rutledge R. Liles was president of The Florida Bar from 1988-1989, 
as well as a member of the Board of Governors from 1981-1987. He 
currently serves on the State Judicial Qualifications Commission and 
the Federal Judicial Nominating Commission. Mr. Liles has lectured 
extensively at state and local bar CLE programs on topics such as 
trial tactics, malpractice, ethics and lawyer professionalism. 


Ray Ferrero, Jr., is the Chairman of the Board of Directors and Presi- 
dent of Florida Lawyers Mutual Insurance Company and has been in 
private practice in Fort Lauderdale since 1967. He was president of 
The Florida Bar from June 1987 through June 1988. 


Benjamin H. Hill, Ill, was president of The Florida Bar, 1991-92, is a 
member of the Middle District Local Rules Advisory Committee, a 
member of the Article V Task Force, Chair of the Joint Presidential 
Advertising Task Force, and a member of the Federal Judicial Nomi- 
nating Commission. 


Conveyancing 
in the 90’s VI 


sponsored and presented by 


Thursday, 8:30 a.m. - 3:40 p.m. 


8:30 a.m. - 8:35 a.m. 
Opening Remarks 


8:35 a.m. - 9:25 a.m. 
Title Insurance in the 90’s 
* Oscar H. Beasley 


9:25 a.m. - 10:15 a.m. 
Controlled Business in the Title Insurance Industry 
© Kenneth R. Jannen 


10:15 a.m. - 10: 30 a.m. 
Break 
10:30 a.m. - 11:20 a.m. 


Boundary Litigation and the Law of Vacated Public Roads 
© Alfred A. LaSorte, Jr. 


11:20 a.m. - 12:10 p.m. 

Attorney Malpractice in Real Estate Transactions 

® Warren R. Trazenfeld 

12:10 p.m. - 2:00 p.m. 

Lunch 

2:00 p.m. - 2:50 p.m. 

Special Concerns Regarding the Insurance of Leasehold and Option 


Interests 
® John T. LaJoie 


2:50 p.m. - 3:40 p.m. ’ 
An Overview of the Revised Uniform Partnership Act 
© Alex j. Ricks 


Maximum CLER Maximum Certification 
6.0 General 3.0 Appellate Practice 
6.0 Real Estate 
3.0 Civil Trial 


Oscar H. Beasley is Senior Vice President and Senior Title Counsel of 
First American Title Insurance Company, which has its principal of- 
fices in Santa Ana, California. 


Kenneth R. Jannen is Regional Counsel and Vice President of First 
American Title Insurance Company, Plantation, Florida. 


Alfred A. LaSorte, Jr., is a sole practitioner in West Palm Beach. His 
practice is limited to commercial litigation, with an emphasis on liti- 
gation of real estate matters. Mr. LaSorte currently represents insureds 
on behalf of most of the major title insurers doing business in South 
Florida. 


Warren R. Trazenfeld has been an adjunct professor of law at the 
University of Miami School of Law since 1984. He is on the faculty of 
the University of Miami’s Institute on Condominium and Cluster 
Developments and Institute on Real Property Law. 


John T. LaJoie is Vice President and State Counsel - Florida for First. 


American Title Insurance Company and is based in Tallahassee, 
Florida. 


Alex J. Ricks serves as Associate Council - Underwriting for First 
American Title Insurance Company and is based in Jacksonville, 
Florida. 


Environmental and Land Use Law for 
Non-Environmental Lawyers 
presented by Environmental and Land Use Law Section 
Thursday, 8:30 a.m. - 5:00 p.m. 
8:30 a.m. - 8:45 a.m. 


Introduction/Opening Remarks 
* Douglas J. Rillstone, Tallahassee 
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8:45 a.m. - 9:30 a.m. 

Land Use Process and Standards Overview and Emerging Issues 
® Michael Scott Shirley, Tallahassee 

9:30 a.m. - 10:15 a.m. 

Environmental Permitting Overview for Residential Development 
© Kathryn L. Mennella, Palatka 

® W. Michael Dennis, Orlando 

10:15 a.m. - 10:30 a.m. 

Break 

10:30 a.m. - 12:30 p.m. 

Environmental Investigations, Common Law and Statutory Claims 
and Expert Utilization 

® Kevin S. Hennessy, West Palm Beach 

® Mark T. Kobelinski, Miami 

12:30 p.m. - 2:00 p.m. 

Lunch 

2:00 p.m. - 2:30 p.m. 

Private Property Rights Act Review 

© Toby P. Brigham, Miami 

2:30 p.m. - 3:15 p.m. 

Environmental and Land Use Law Legislative Update 

* Cathy M. Sellars, Tallahassee 

3:15 p.m. - 3:30 p.m. 

Break 

3:30 p.m. - 4:15 p.m. 

Environmental Considerations in Real Estate Contracts 

4:15 p.m. - 4:45 p.m. 

Ethical Considerations in Real Estate & Land Use Transactions 


CLER pending at press time 


1996 Masters Series on Professional Ethics 


presented by the Professional Ethics Committee 
Thursday, 9:30 a.m. - 11:30 a.m. 


Supreme Court of Florida Justice Harry Lee Anstead will speak on 
the important topic of professionalism in today’s law practice envi- 
ronment. Justice Anstead will provide an update on exciting new de- 
velopments in the area of professionalism. 


The seminar also will feature other outstanding speakers engaging in 
a dynamic discussion of ethics issues for the transactional lawyer. 


Maximum CLER 
2.0 Ethics 


Federal Practice Confab ‘96 


presented by the Federal Court Committee 
and the Trial Lawyers Section 
Thursday, 9:00 a.m. - 12:00 p.m. 


The Federal Court Committee and the Trial Lawyers Section will re- 
prise their extremely successful 1994 seminar by bringing together 
Federal judges from the 11th Circuit and each of the state’s Federal 
Districts with some of Florida’s leading trial lawyers to discuss the 
latest issues in federal civil and criminal practice. 


The symposium will begin with participants selecting from a variety 


of current topics for an intimate “round-table” discussion, led by a 
federal judge and a practitioner. The round tables will be followed by 
a panel discussion of judges, leading trial lawyers, the moderator and 
you, the audience, on current topics of interest to all. 


CLE pending at press time 


Prosecutors and Defenders 
“Pressures and Professionalism” 
presented by the Standing Committee on Professionalism 
Thursday, 2:00 p.m. - 5:30 p.m. 

This video presentation will present the participants with a challeng- 
ing hypothetical criminal case (Narcotics, trafficking and conspiracy) 
from the initial client interview up to the trial. At each stage, the 
participants will be presented with interesting, difficult, ethical and 
professional dilemmas. The panel will begin each discussion which 
will include audience participation. This is a truly unique seminar 

for anyone involved or interested in criminal law. 


Moderator: Paul A. Remillard, Director - Professionalism Enhance- 
ment Program 

Panelists: 

® Justice Harry Lee Anstead, Supreme Court of Florida 


® Judge William F. Hoevelor, Senior Judge, United States District 
Court, Southern District of Florida 

® Katherine Fernandez Rundle, State Attorney, Eleventh Judicial 
Circuit 
Nancy Daniels, Public Defender, Second Judicial Circuit 
Rod Smith, State Attorney, Eighth Judicial Circuit 
Bennett H. Brummer, Public Defender, Eleventh Judicial Circuit 
William C. Vose, Chief Assistant State Attorney, Ninth Judicial 
Circuit 

© Bill White, Chief Assistant Public Defender, Fourth Judicial 
Circuit 

® John T. Berry, The Florida Bar’s Staff Counsel 


Maximum CLER 
4.0 General 
2.0 Ethics 


Managing a Practice for Volume & Quality: 
Lessons from Prepaid Legal Service 
Providers 


presented by Prepaid Legal Services Committee and the Florida 
Lawyers’ Legal Insurance Corporation 


Thursday, 2:30 p.m. - 5:30 p.m. 


Introduction: Basic Service Management for the Law Office 
* Christopher N. Giuliana, Giuliana Associates Chartered 


The Law Practice Examined: The Use of Data to Analyze, Organize 
and Monitor How the Law Office Delivers Services 
® William Dow, UAW-Chrysler Legal Services Plan 


Institutionalizing Quality & Efficiency in the Law Office: Creating 
Substantive Legal Systems 
© David Black, UAW-Chrysler Legal Services Plan 


Seminars 


Facilitating the Client-Attorney Relationship: Using Telecommunica- 
tion & Computer Technologies to Enhance Access, Service & Pay- 
ment 

* Julie Kruse Brewer, Advanced Telephone Legal Access Service 
Getting into Group & Prepaid Legal Services: All the Rules You Need 


to Know 
® Christopher N. Giuliana 


CLER pending at press time 


Solving the Litigation 
Cost Management Puzzle 


Price Waterhouse Lip 


Thursday, 2:30 p.m. - 5:30 p.m. 
Law Firms and Corporate Counsel are Discovering Win/Win Solu- 
tions to the Cost Management Challenges 


Corporate and outside counsel will discuss how law firms and cor- 
porate law departments of the future will work together to meet mu- 
tual objectives. Topics to be addressed will include such questions as: 
How can communication between corporate counsel, outside coun- 
sel, experts and other players in the ligitation process be improved? 
What part will technology play in the future? What do the buzz words 
“alternative fee arrangements” mean? Can billing based upon other 
than an hourly rate work? What is Uniform Task Based Billing? Do 
resource sharing, legal research firms and part-time attorneys make 
sense? 


Moderator: Susan G. Casper 

2:30 p.m. - 2:45 = 

Introduction and Discussion Framework 
Aileen Leventon 


2:45 p.m. - 3:45 p.m. 

Comments from Corporate Counsel Regarding Corporate Objectives 
and Initiatives 

® Robert H. Beber 

® Leslie J. Hart 

© Judy Beaubouef 

3:45 p.m. - 4:00 p.m. 

Break 

4:00 p.m. - 4:45 p.m. 

Outside Counsels’ Perspective on Evolving Technology, Changing 
Corporate Expectations and Managing Fee Issues 

© J. Kennard Neal 

Stuart H. Singer 

© M. Thérése Vento 


4:45 p.m. - 5:30 p.m. 
Panel Discussion including questions from the audience 


Maximum CLER Maximum Certification 
3.5 General 2.0 Appellate Practice 
2.0 Civil Trial 


Susan G. Casper is Director, Price Waterhouse LLP Dispute Analysis 
and Corporate Recovery Services, North Florida 


Aileen Leventon, in the Price Waterhouse LLP Corporate Law De- 
partment and Law Firm Services, provides strategic, technology and 
general management consulting services to corporate legal depart- 
ments and to major law firms. 


Robert H. Beber is Executive Vice President and General Counsel, W. 
R. Grace & Co. 


Leslie J. Hart is Vice President-Counsel responsible for all legal mat- 
ters for Harris Corporations $700 million/year Semiconductor Sec- 
tor. 


Judy Beaubouef is Chief Legal Executive and a member of the Man- 
agement Executive Committee of Barnett Banks, Inc., responsible for 
the management of the Company’s legal department. 


J. Kennard Neal is a partner in the firm of Alston & Bird in Atlanta. 
He concentrates on complex business litigation, products liability, 
and trade regulation matters. 


Stuart H. Singer is a litigation partner with the national firm of 
Kirkpatrick & Lockhart LLP and is the administrative partner re- 
sponsible for the firm’s Florida office. 


M. Thérése Vento is a partner in the litigation firm of Gallwey, Gillman, 
Curtis, Vento & Horn in Miami. Her areas of practice are general civil 
and commercial litigation, defamation, business torts, and employ- 
ment discrimination. 


The Writing on the Wall: 
Advocating Changes in the Law 
presented by The Florida Bar Journal and News Editorial Board 
Thursday, 2:30 p.m. - 5:30 p.m. 
Topics discussed will include: 


Writing for the Bar Journal 
* Ralph A. Demeo 


Promoting Change through Law Review Articles 
© J. Allison DeFoor II 


Shaping the Law through a Treatise 

© Judge James C. Hauser, Ninth Judicial Circuit 

A Judicial View 

® Justice Charles T. Wells, Florida Supreme Court 


Lawyers in Cyberspace: Your Legal Road 
Map to the Information Age 
presented by the Computer Law Committee 


Friday, 2:40 p.m. - 5:05 p.m. 


2:40 p.m. - 3:20 p.m. 

Litigation in the Information Age: Special techniques needed by the 
general litigator such as discovery of information intentionally de- 
leted from a computer hard drive and uncovering electronic evidence 
of discovery and cover up; techniques for cases involving informa- 
tion age technology and software, as well as what resources are avail- 
able on the internet. 

* Clyde H. Wilson 


am 
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Seminars 


3:20 p.m. - 3:30 p.m. 
Break 


3:30 p.m. - 4:10 p.m. 

Multimedia and the Seamless Web: A practical and interactive analy- 
sis of the subtle legal risks of publishing a World Wide Web “home 
page.” How (and when) to clear content for electronic publication 
both for home pages and other multimedia presentations. 

© Andrew C. Greenberg 

4:10 p.m. - 4:20 p.m. 

Break 

4:20 p.m. - 4:35 p.m. 

Billboards on the Superhighway?: a Road Map for Lawyer Advertis- 
ing. How Florida and other jurisdictions are regulating lawyer con- 


duct on the Internet. How to stay ethical in the information age. 
© Christopher K. Caswell 


4:35 p.m. - 5:05 p.m. 
The Law of Cyberspace: A Panel Discussion. The legal tools that you 
need to guide you and your clients through the information revolu- 
tion. Panel members: 
® Michael J. Buchenhorner 

David R. Ellis 

Andrew C. Greenberg 

Christopher K. Caswell 

Clyde H. Wilson 


CLE pending at press time 


Alternate Dispute Resolution Issues Related 
to NAFTA and North/South Trade 


presented by the International Law Section 
Friday, 8:30 a.m. - 11:30 a.m. 


8:30 a.m. - 8:40 a.m. 
Introduction 
* Ricardo J. Cata, Wilson, Elser et al, Program Chair 


8:40 a.m. - 9:10 a.m. 

Commercial Dispute Resolution Center of the Americas and Model 

Arbitration Clauses 

© Paul E. Mason, President, Commercial Dispute Resolution Center 
of the Americas 


9:10 a.m. - 9:40 a.m. 
The Panama Convention and the Inter-American Arbitration Com- 
mission 


® Salvador J. Juncadella, International Consultant, Morgan, Lewis 
& Bockius 


9:40 a.m. - 9:55 a.m. 
Break 


9:55 a.m. - 10:25 a.m. 

NAFTA and ADR Related Issues 

* John H. Rooney, Jr., Vice President and Assistant General 
Counsel, John Alden Life Insurance Company 


10:25 a.m. - 10:55 a.m. 

Procedural Aspects of International Arbitration and Comparison Be- 
tween AAA, ICC, and ICSD Arbitration Rules 

* Andrew J. Markus, Popham, Haik, et al 


10:55 a.m. - 11:30 a.m. 
Question and Answer 


CLE pending at press time 


http://intro.net@fla.bar 
A Lawyer’s Introduction to the Internet 
presented by the Committee on Technology, LOMAS and 
the Young Lawyers Division 


Friday, 8:00 a.m. - 5:00 p.m. 


8:00 a.m. - 9:00 a.m. 

Introduction to the Internet 

2:00 p.m. - 3:00 p.m. 

Introduction to the Internet 

Registrants may attend either the morning or afternoon lecture. The 
hourly hands-on sessions will be held at 9:00, 10:00, 11:00, 2:00, 
3:00 and 4:00. Registrants must sign-up for their hands-on session 
upon arriving for the lecture. Timeslots will be assigned on a first- 
come, first served basis. CLE credit for lecture and hands-on session 
will be offered. Space is limited, so register early. 


of 
Gulf Atlantic 
Insurance 
Company 


Camital: 
| Connection, 


and Midafternoon Refreshments 


In 


College of Law 


Schedule 


Wednesday, June 19 


Admiralty & Maritime Certification Committee 


Advertising Task Force 
Exhibitors’ Orientation 


Fee Arbitration, Standing Committee on 
Florida Lawyers Mutual Insurance Company 
Audit Committee 


Board Meeting 


® Claims Committee 


© investment Committee 


© Underwriting Committee 


ers’ Marketplace 


Mediating Complex Commercial Disputes 


Message Center sponsored by LEXIS® MVP 


Open Forum on Examination of Children by Mental Health Professionals 


Professionalism, Standing Committee on 


Reception/Dinner for Past, Present and Incoming Members of the Board of Governors and Past Presidents of 


The Florida Bar and Florida State Bar Association 


Silent Auction 


Standard Jury Instructions (Criminal) 


The Florida Bar Foundation 
© improvements in the Administration of Justice OTA Grant Committee 


® Legal Assistance for the Poor IOTA Grant Committee 


The Florida Bar Information Desk 


The Florida Bar Registration 


The Ties that Bind: Representation of Children & Families in Florida 


Young Lawyers Division 
® Moot Court Competition 


® Moot Court Reception 


1996-97 Annual Meeting Committees 


Thursday, June 20 


Admiralty Law Committee 


All Member Reception 


Appeliate Practice & Advocacy Section 
Appellate Rules Liaison Committee 


CLE Committee 


Appellate Mediation Committee 


Criminal Appellate Practice Committee 


Appellate Court Liaison Committee 


Civil Appellate Practice Committee 
Appellate Certification Liaison Committee 


Executive Council 


Appellate Rules Committee—Administrative Law Subcommittee 


Board Certified Lawyers’ Reception 


Board of Legal Specialization & Education 


Breaking the Circle: Federal and State Efforts to Limit Self-Referrals 


Business Law Section 
Antitrust & Unfair Trade Committee 


Bankruptcy/UCC Committee 


Business Litigation Committee 


Corporate Counsel Committee 


Corporations & Securities Committee 


Executive Council 


Financial Institutions Committee 


Franchise Law Committee 


Intellectual Property Committee 


Section Meeting/Election 


Luncheon 


Reception 


Business Litigation Certification Committee 


CLE Committee 


Subcommittees 


Committee Leadership Conference 


Computers for Newbies sponsored by the Practice Management and Development Section and LOMAS 


in the 90's VI 
Criminal Law Certification Committee 


Cumberland School of Law Alumni Association Reception 


Discovery Club 


Discussion with the Court sponsored by the Appellate Practice and Advocacy Section 


Environmental and Land Use Law Section 
Reception 


® Environmental Law Issues for Non-Environmental Lawyers Seminar 


© Executive Council 


Ethics and Professionalism Seminar 


Family Law Rules Committee 


Family Law Section 
Rules/Forms Committee 


Adoption Committee 


Bar/Bench Committee 


CLE Committee 


Domestic Violence Committee 


Ethics & Attorney's Fees Committee 


FICPA Litigation Support Committee 


General Masters Committee 


9:00 a.m.-12:00 p.m. 
2:00 p.m.— 5:00 p.m. 
10:00 a.m.-11:00 a.m. 
2:00 p.m.— 5:00 p.m. 


8:00 a.m.— 9:00 a.m. 
12:00 p.m.— 2:00 p.m. 
10:00 a.m.—12:00 p.m. 

9:00 a.m-10:00 a.m. 
10:00 a.m.—12:00 p.m. 

2:00 p.m.— 5:00 p.m. 
12:30 p.m.— 4:00 p.m. 

2:00 p.m.— 5:00 p.m. 


— 5:00 p.m. 
00 p.m. 


4: 

5:30 p.m. 
5:30 p.m. 
.— 5:00 p.m. 
m.— 5:00 p.m. 
m.— 4:15 p.m. 


— 


POW CHD NN 


p. 
p. 
a. 
a. 
a. 


sss sss 


8:30 a.m.-11:30 a.m. 
5:30 p.m.— 6:30 p.m. 


10:00 a.m.—11:00 a.m. 
9:30 a.m.-—11:30 a.m. 
10:00 a.m.-11:30 a.m. 
10:00 a.m.—11:30 a.m. 
9:30 a.m.—11:30 a.m. 
8:30 a.m.—11:30 a.m. 
8:30 a.m.— 9:30 a.m. 


ot 


8 sessse 


730 a.m.—10:00 a.m. 
730 p.m.— 4:00 p.m. 
700 a.m.-11:30 a.m. 
8:30 a.m.-10:00 a.m. 
10:00 a.m.-—11:30 a.m. 
8:30 a.m.—10:00 a.m. 


= 
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Legislation Committee 


Mandatory Committee Chair Meeting 


Mediation & Conciliation Committee 


Mental Health Professionals 


Support Issues Committee 


Commentator Committee 


Federal Practice Confab '96: A Symposium on Federal Practice in Florida 


Florida Association for Women Lawyers 


Reception 


Florida Council of Bar Association Presidents’ Outgoing Presidents’ Reception 
Florida Council of Bar Executives 


® Workshop 


Florida Law Update Seminar 


Florida Lawyers’ Legal Insurance Corporation 
® Board of Directors 


® Annual Membership Meeting 


® Reception 


Gender Equality in the Profession, Special Committee on 


Health Law Certification Committee 


Health Law Section & Executive Council Meeting 


Reception 


Immigration & Nationality Law Certification Committee 


Judicial Administration Selection and Tenure Committee 


Judicial Luncheon featuring Chief Justice-elect Gerald Kogan and Mark Russell 
Judicial Nominating Procedures Committee 


Labor & Employment Law Section 
® Executive Council/Annual Meeting 


Reception 


Lawyers’ Marketplace 


Managing a Practice for Volume & Quality: Lessons from Prepaid Legal Service Providers 


Marital and Family Law Certification Committee 


Message Center sponsored by LEXIS® MVP 


Nova Southeastern University Shepard Broad Law Center Alumni Reception 


Past Presidents’ Advisory Council 


Prepaid Legal Services Committee 


Professional Ethics Committee 


Prosecutors and Defenders “Pressures and Professionalism” 


Public and Member Information Committee 


Public Interest Law Section 
Executive Council 


Individual Rights Committee 
Delivery of Legal Services Committee 
Disability Law Committee 


Legal Needs of Children Committee 


Luncheon presents “Beyond Domestic Violence” 


Quality of Life/Stress Management Committee Free Massages 
Real Property, Probate and Trust Law Section—Committees 


© Executive Committee Meeting 


Reception 


Rules of Judicial Administration Committee 


Silent Auction 


Simplified Forms, Standing Committee on 


Solving the Litigation Cost Management Puzzle 


Stetson University College of Law Reception 


The Florida Bar Foundation 
Board of Directors 


Grant Program Committee 


New Director Orientation Session 


Orientation Meeting 


20th Annual Reception and Dinner 


The Florida Bar Information Desk 


The Florida Bar Registration Desk 


The Safe and Successful Lawyer 


The Writing on the Wall: Advocating Changes in the Law 


Trial Lawyers Section 
® ABOTA Reception 


® Mediation Committee 


University of Florida College of Law Reception 


University of Miami School of Law Reception 


Young Lawyers Division 
® Board of Governors 


Executive Committee 


New Member Orientation 


Moot Court Competition 


Past Presidents’ Reception/Dinner 
Young Lawyers Division/Appellate Practice Section Reception 


Friday, June 21 


Administrative Law Section—Executive Council 


Alternate Dispute Resolution Issues Related to NAFTA and North/South Trade 


American College of Trial Lawyers Reception/Dinner 


Annual Legal Runaround 


Appellate Court Rules Committee 
Appellate Practice Certification Committee 


Aviation Law Certification Committee 


Aviation Law Committee 


Beach Boys’ Mike Love Annual Dinner and Show 


Certification Forum 


City, County and Local Government Certification Committee 


Civil Procedure Rules Committee 


Civil Trial Certification Committee 


Clients’ Security Fund Committee 


Code and Rules of Evidence Committee 


2:30 p.m.— 4:00 p.m. 
4:00 p.m.— 5:30 p.m. 
10:00 a.m.-11:30 a.m. 
9:30 a.m.— 4:00 p.m. 
8:30 a.m.—10:00 a.m. 
10:00 a.m.-11:30 a.m. 
9:00 a.m.—12:00 p.m. 
9:00 a.m.— 5:00 p.m. 
6:30 p.m.— 7:30 p.m. 


8:30 a.m.-11:30 a.m. 
a.m.— 5:30 p.m. 


.m.— 5:30 p.m. 
.m.— 3:30 p.m. 
.m.— 7:30 p.m. 
.m.— 5:30 p.m. 
-m.-11:30 a.m. 


8:30 
3:30 
2:30 
6:30 
2:30 
8:30 
2:30 
6:30 
9:00 
2:30 
2:30 
8:30 
2:30 
5:00 
8:00 
2:30 
8:30 
8:00 
6:30 
8:00 
8:30 
2:3 


2:30 p.m.— 5:30 p.m. 


2:30 p.m.— 5:30 p.m. 


10:30 a.m.—12:30 p.m. 
8:30 a.m.—10:30 a.m. 
12:30 p.m.— 2:00 p.m. 


a.m. :30 a.m. 


p.m.—10:00 p.m. 
a.m.— 9:00 a.m. 
a.m.—11:30 a.m. 
p.m.— 5:30 p.m. 
a.m.-—11:30 a.m. 
p.m.— 5:30 p.m. 
p.m.— 1:00 a.m. 
a.m.—11:30 a.m. 
a.m.—11:30 a.m. 
a.m.—11:30 a.m. 
p.m.— 5:00 p.m. 
a.m.— 5:00 p.m. 
p.m.— 5:30 p.m. 
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Computer Law Committee Meeting 
Consumer Protection Law Committee 


Criminal Law Section—Executive Council 


Criminal Law Section/Selig Goldin Memorial Luncheon presents “A View from the Inside— Media Coverage of Criminal Trials” 


Criminal Procedure Rules Committee 


Elder Law Section - Committees 


® Annual Membership Meeting 


© Awards Luncheon 


® Guardianship Committee 


8:30 a.m.-—11:30 a.m. 
2:45 p.m.— 5:30 p.m. 
8:30 a.m.-11:30 a.m. 
12:30 p.m.— 2:00 p.m. 
2:30 p.m.— 5:30 p.m. 
10:00 a.m.—11:30 a.m. 
2:45 p.m.— 5:30 p.m. 
12:30 p.m.- 2:00 p.m. 
8:30 a.m.—10:00 a.m. 


Elder Law Section and Out-of-State Practitioners’ Division Joint Reception 
Eminent Domain Committee 


® Luncheon 


Entertainment/Arts & Sports Law Section Luncheon/Section Meeting 


Reception 


Family Law Section 
® Executive Council 


® Luncheon presents “Mother of the Battered Woman Syndrome” 


Fiorida Bar Journal and News Editorial Board 


Florida Law Review Alumni Association Reception 


Florida State University College of Law Alumni Reception 
General Assembly 


General Practice Section 
® Agricultural Committee 


*® Annual Meeting/Executive Council 


® Tradition of Excellence Reception 


Government Lawyer Section Annual Membership Meeting 


Reception 


http://intro.net@fla.bar—A Lawyer's Introduction to the Internet 


Innovation in Action 


International Law Section 
® Executive Council 


® Awards Luncheon 


Reception 


Judicial Evaluation Committee 


Juvenile Court Rules Committee 


Kids’ Night Out 


Law Related Education Committee 


Lawyer Referral Service Committee 


Lawyers in Cyberspace: Your Legal Road Map to the Information Age 
ers’ lace 


Local Government Law Section 
® Executive Council 


Reception 


LOMAS Board 


Long Range Planning Committee 


Media & Communications Law Committee 


Member Benefits Committee 


Message Center sponsored by LEXIS® MVP 
Military Affairs Committee 


Out-of-State Practitioners Division Membership Meeting 


Practice Management and Development Section—Executive Council 


Practice Management & Development Section and LOMAS Luncheon presents the New Law Library 


Quality of Life/Stress Management Committee 


© Free Massages 


Real Property, Probate and Trust Law Section—Committees 


Relations Between The Florida Bar and FICPAs, Committee on 


Silent Auction 


Smail Claims Rules Committee 


Student Education and Admissions to the Bar Committee’s Academic Conclave and Committee Meeting 


Technology, Committee on 


The Florida Bar Information Desk 


The Florida Bar Registration Desk 


Traffic Court Rules Committee ... 


Trial Lawyers Section—Executive Council 


Trial Lawyers Section/Chester Bedell Memorial Luncheon presents “The Independence of the American Lawyer” 


UPL, Standing Committee on 


Voluntary Bar Liaison Committee/Florida Council of Bar Association Presidents 


Wills, Trusts & Estates Certification Committee 


Workers’ Compensation Certification Committee 


Workers’ Compensation Rules Committee 


Workers’ Compensation Section 
® Executive Council 


® Executive Council Luncheon 


Young Lawyers Division 
® 50 Year Members Luncheon 


Moot Court Competition 


Saturday, June 22 


Council of Sections 


Equal Opportunities in the Profession Committee 


Family Law Section—Adoption Task Force 


Florida Council of Legal Administrators 


Florida State University College of Law Alumni Association Board of Directors 


Golf Tournament ... 


Ohio Northern University College of Law Breakfast 
Real Estate Certification Committee 


Saturday Sundowner featuring Don Watson, Goofy, and Mickey Mouse, and Virtual Reality sponsored by Grande Journeys 


Tennis Tournament 


m.—10:00 a.m. 
5:30 p.m. 
730 p.m. 

:30 p.m. 

730 p.m. 

:00 p.m. 
-m.-12:00 p.m. 


.m.- 
.m.— 7 
.m.- 5 
.m.— 7 
m.- 5 


— 5:30 p.m. 
— 2:00 p.m. 
— 7:30 p.m. 
-11:30 a.m. 
1:00 p.m. 
m.—12:00 a.m. 
.m.— 5:30 p.m. 


1 


m. 
m. 
m. 
m. 


NOM 


am-11: 
p.m.— 2:00 p.m. 
p.m.— 5:00 p.m. 
a.m.— 5:00 p.m. 
a.m.— 5:30 p.m. 
a.m.-—11:00 a.m. 
a.m.— 5:00 p.m. 
a.m.—11:30 a.m. 
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:30 
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:30 
00 
30 
730 
30 
30 
30 
00 
00 
30 
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30 
30 
:00 
00 
45 
00 
40 
00 
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00 
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:30 
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:00 
:30 
30 
30 
30 
00 
30 
30 
00 
00 
30 
30 
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:00 a. 
30 a. 
:30 
245 p. 
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8 
2 
8 
8 
2 
2 
8: 
2: 
2: 
9: 
8: 
9: 
8: 
8: 
2: 
8: 
8 
8 
2: 
0: 


9:00 a.m.-11:30 a.m. 
2:30 p.m.— 5:30 p.m. 
8:30 a.m.-11:30 a.m. 
10:00 a.m.—11:30 a.m. 


2:45 p.m.— 5:30 p.m. 
12:30 p.m.— 2:00 p.m. 


12:30 p.m.— 2:00 p.m. 
8:30 a.m.-11:30 a.m. 


8:30 a.m.-—12:00 p.m. 
10:00 a.m.— 1:00 p.m. 
10:00 a.m.— 4:00 p.m. 

9:00 a.m.—12:00 p.m. 

9:00 a.m.—10:30 a.m. 

8:00 a.m.— 1:00 p.m. 

8:00 a.m.— 9:00 a.m. 

9:00 a.m.—12:00 p.m. 

6:00 p.m.—10:00 p.m. 

8:00 a.m.—12:00 p.m. 
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Conclusion 

Title insurers may be cautiously re- 
quiring that the attorney ad litem pro- 
cedure be followed in lieu of simple de- 
fault judgments following constructive 
service. Since mortgagees and post- 
foreclosure owners must be able to ob- 
tain title insurance for foreclosure prop- 
erty, the attorney ad litem procedure 
serves a useful purpose and is likely to 
remain commonplace in Florida. The 
procedures which govern and guide 
counsel in ad litem representation are 
evolving by custom more than by code 
or rule, since no pertinent statute or 
rule exists. When counsel is appointed 
to serve in an ad litem capacity, fulfill- 
ing the imposed obligations often is not 
an especially onerous proposition. Even 
so, the appointment must be treated 
with strict attention and caution, be- 
cause the representation differs greatly 
from the services most lawyers are ac- 
customed to providing. Few other set- 
tings call upon counsel to protect the 
interests of a client with whom the law- 
yer cannot communicate. O 


1 See Fa. Stat. Ch. 744 regarding guard- 
ianship, and Fxa. Pros. R. 5.120 regarding 
appointment of administrators and guard- 
ians ad litem in probate cases. 

2 Mitchell v. Brown, 114 So. 2d 178 (Fla. 
1st D.C.A. 1959), reversed on other grounds, 
Brown v. Mitchell, 119 So. 2d 385 (Fla. 1960). 
See also Burden v. Dickman, 547 So. 2d 170, 
172 (Fla. 3d D.C.A. 1989) (“the role of a 
guardian ad litem is to defend the interests 
of the individual he represents”). 

3 But see Community Federal Savings and 
Loan Association of Palm Beaches v. Wright, 
452 So. 2d 638 (Fla. 4th D.C.A. 1984). In 
Wright, the court held that a guardian ad 
litem has no authority to waive a ward’s de- 
fenses absent court approval. However, the 
court appeared to rely upon statutory re- 
strictions on the authority of guardians ad 
litem, and not upon any inherent aspect of 
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ad litem representation. 

* Batchin v. Barnett Bank of Southwest 
Florida, 647 So. 2d 211 (Fla. 2d D.C.A. 1994). 

5 Id.; Standard Oil v. Mehrtens, 118 So. 
216, 221-22 (Fla. 1928), and cases cited 
therein. Arguably, in connection with guard- 
ians and administrators ad litem, Mehrtens 
has been superseded by statute and proce- 
dural rule. However, Mehrtens no doubt laid 
down the common law at the time and, in 
the absence of contrary authority regarding 
attorneys ad litem in foreclosure actions, 
Mehrtens probably survives. 

§ Rodriguez v. Levin, 524 So. 2d 1107, 1108 
(Fla. 3d D.C.A. 1988). 

7 Fra. R. Civ. P. 1.500. 

8 “The Fund Concept,” Vol. 25, at 1 (Jan. 
1993); “The Fund Concept,” Vol. 18, at 42- 
43 (June 1986); “The Fund Concept,” Vol. 17, 
at 1 (Aug. 1985). 

ATTORNEYS TITLE INSURANCE Funp, INC., 
Funp Tite Notes 291 (1994). 

10 Shada v. Title & Trust Company of 
Florida, 457 So. 2d 553, at 555 (Fla. 1985). 

1 Td. at 556. Shada also held that an in- 
sured may sue a title insurer in negligence. 
Id. at 557. Arguably, this aspect of Shada 
does not survive in light of the economic loss 
doctrine, as that doctrine has been subse- 
quently clarified. See, e.g., Casa Clara Con- 
dominium Association, Inc. v. Charley 
Toppino & Sons, 620 So. 2d 1244 (Fla. 1993). 

12 For these reasons, it would appear that 
prior to moving for appointment of ad litem 
counsel for a junior lienholder, the mort- 
gagee should compare the cost of ad litem 
counsel to the expected benefit, or to the risk 
which might exist absent the appointment. 

13 Mortgagees might be well served by in- 
cluding such rights in form mortgage docu- 
ments. 

415 U.S.C. §1962, et seq. 

18 Lovingood v. Butler, 131 So. 2d 126, 132 
(Fla. 1930); Shores v. First Florida Resource 
Corp., 267 So. 2d 696 (Fla. 2d D.C.A. 1972). 

16 Compliance with the Fair Debt Collection 
Practices Act, 15 U.S.C. §1692, et seq. , is be- 
yond the scope of this article. 

17 See also Wiggam v. Bamford, 562 So. 2d 
389 (Fla. 4th D.C.A. 1990); Mercado v. Par- 
ent, 421 So. 2d 740 (Fla. 4th D.C.A. 1982); 
Burden v. Church of Scientology of Califor- 
nia, 526 F. Supp. 44 (M.D. Fla. 1981) (dur- 
ing a pending case, courts need to know iden- 
tity and address of litigating parties out- 
weighs client’s confidentiality interest). 

18 The order of appointment often includes 
language to the effect that counsel is ap- 
pointed as “attorney, guardian, and admin- 
istrator ad litem.” In the situation of a po- 
tentially incompetent defendant, withdrawal 
may be especially inappropriate where the 
order includes the “guardian ad litem” lan- 


age. 

19 Of course, exceptional cases exist, such 
as where the client is located and the ad 
litem attorney develops a fear about the 
client’s incompetence, preventing the 
attorney’s withdrawal. 

20 An issue which might merit separate 
analysis is whether the ad litem attorney has 
an obligation to oppose inclusion of ad litem 
fees in the judgment, in light of strained 
authority for the appointment; arguably, the 
mortgagor has little if any interest in 
whether the mortgagee can obtain title in- 


surance after the foreclosure sale. 

21 Paralegal fees are recoverable under FLA. 
Stat. §§57.104 and 744.108(4). 

2 Wiggam v. Bamford, 562 So. 2d 389 (Fla. 
4th D.C.A. 1990). 
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ecognizing that Florida’s 

over-taxed courts have, in 

some respects, become the 

world’s courts, utilized by 
forum shopping, out-of-state interests 
to prosecute claims with little or no con- 
nection with Florida, the Florida Su- 
preme Court recently reversed its own 
long-standing, but often-criticized pre- 
cedent in Houston v. Caldwell, 359 So. 
2d 858 (Fla. 1978). Houston prohibited 
a trial court from dismissing a lawsuit 
on the grounds that an alternative fo- 
rum would be more convenient to the 
parties in cases where at least one of 
the parties was a Florida resident. For 
years, litigants have utilized Houston 
to try cases in Florida that have no con- 
nection to this state, other than one 
party’s residence. 

The court’s January 1996 opinion in 
Kinney System, Inc. v. The Continental 
Insurance Company, No. 84,329 (Fla. 
Jan. 25, 1996), and companion Emer- 
gency Rule of Civil Procedure 1.061, 
reverse Houston, adopt the federal fo- 
rum non conveniens rules, and grant 
trial courts broader latitude to dismiss, 
on forum non conveniens grounds, law- 
suits that would be more appropriately 
prosecuted in a different forum.’ 


The Federal Forum 
Non Conveniens Doctrine 

The doctrine of forum non 
conveniens, which gives a court discre- 
tion to dismiss a case more properly 
brought in a different forum, even 
though the case is jurisdictionally 
proper in its original forum, traces its 
roots to the Scottish common law.? It 
was not until 1947, however, that the 
doctrine was formally adopted by the 
U.S. Supreme Court in the landmark 
case of Gulf Oil Co. v. Gilbert, 330 U.S. 
501 (1947), and its companion, Koster 
v. (American) Lumbermens Mut. Casu- 
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Kinney System, Inc. v. The Continental 
Insurance Company: 
Forum Non Conveniens Revisited 


In Kinney System, 
the court expressly 
adopted the doctrine 
of forum non 


conveniens set forth 
in Gulf Oil and its 


progeny 


by Wendy Lumish and 
Clinton Losego 


alty Co., 330 U.S. 518 (1947). After Gulf 
Oil, the vast majority of U.S. jurisdic- 
tions followed suit and adopted the doc- 
trine. 

In Gulf Oil Co. v. Gilbert, the plain- 
tiff, who resided in Virginia, brought an 
action in the Southern District of New 
York against a Pennsylvania corpora- 
tion licensed to do business in New York 
as well as Virginia. The defendant 
moved to dismiss on the grounds of fo- 
rum non conveniens. After the trial 
court granted the motion, the appellate 
court reversed and the Supreme Court 
granted certiorari. 

The Court began its analysis with the 
proposition that, before forum non 
conveniens should be considered, a 
court must first determine whether ju- 
risdiction and venue are proper. Gulf 


Oil Co. v. Gilbert, 330 U.S. at 504. The 
Court concluded that only if these two 
requirements are met can the doctrine 
apply. Id. The Court did not engage in 
any discussion of this point, likely be- 
cause it is clear that if either of those 
requirements were not met, a court 
would be forced to dismiss the case any- 
way. 

The Court next provided its own defi- 
nition of the doctrine: “The principle of 
forum non conveniens is simply that a 
court may resist imposition upon its 
jurisdiction even when jurisdiction is 
authorized by the letter of a general 
venue statute.” Id. at 507. However, 
before a dismissal can occur, the trial 
court must find that a proper alterna- 
tive forum exists. Id. The Court also 
noted that, while the venue statutes 
were of necessity general and permis- 
sive, “the door may admit those who 
seek not simply justice but perhaps jus- 
tice blended with some harassment. A 
plaintiff sometimes is under temptation 
to resort to a strategy of forcing the trial 
at a most inconvenient place for an ad- 
versary, even at some inconvenience to 
himself.” Id. 

Therefore, armed with knowledge of 
the dangers created by unrestricted 
choice of venue, yet wary of creating 
overly stringent rules, the Court an- 
nounced a rule giving great discretion 
to the lower courts: 

Wisely, it has not been attempted to cata- 
logue the circumstances which will justify 
or require either a grant or denial of rem- 
edy. The doctrine leaves much to the discre- 
tion of the court to which the plaintiff re- 
sorts, and experience has not shown a 
judicial tendency to renounce one’s own ju- 


risdiction so strong as to result in many 
abuses. 


Id. at 508. 
In sum, to dismiss on forum non 


conveniens grounds, a court must first 
determine whether an alternative fo- 


Ly 


rum exists that will have jurisdiction 
over the parties and the subject matter 
of the litigation. Once that determina- 
tion is made, a court then can weigh the 
relative merits of dismissing in favor of 
an alternative forum or of maintaining 
the action in the plaintiff’s chosen fo- 
rum. 

The Court stated that there were both 
“private interest” factors and “public 
interest” factors to be considered in 
making the forum non conveniens de- 
termination. Jd. The private interest 
factors listed by the Court include: 


Important considerations are the relative 
ease of access to sources of proof; availabil- 
ity of compulsory process for attendance of 
unwilling and the cost of obtaining atten- 
dance of willing, witnesses; possibility of 
view of premises, if view would be appropri- 
ate to the action; and all other practical prob- 
lems that make trial of a case easy, expedi- 
tious and inexpensive. There may also be 
questions as to the enforceability of a judg- 
ment if one is obtained. 


Id. 

The Court went on to state that the 
trial court must weigh these factors to 
determine the potential fairness of a 
trial. 

The Court also discussed the various 
public interest factors that a trial court 
should weigh in applying forum non 
conveniens. 


Administrative difficulties follow for courts 
when litigation is piled up in congested cen- 
ters instead of being handled at its origin. 
Jury duty is a burden that ought not to be 
imposed upon the people of a community 
which has no relation to the litigation. In 
cases which touch the affairs of many per- 
sons, there is reason for holding the trial in 
their view and reach rather than in remote 
parts of the country where they can learn of 
it by report only. There is a local interest in 
having localized controversies decided at 
home. There is an appropriateness, too, in 
having the trial of a diversity case in a fo- 
rum that is at home with the state law that 
must govern the case, rather than having a 
court in some other forum untangle problems 
in conflict of law, and in law foreign to itself. 


Id. at 508-509. 

Thus, courts may consider many fac- 
tors in deciding to dismiss on the 
grounds of forum non conveniens. Nev- 
ertheless, the court did provide a ca- 
veat: 


It is often said that the plaintiff may not, by 
choice of an inconvenient forum, “vex,” “ha- 
rass,” or “oppress” the defendant by inflict- 
ing upon him expense or trouble not neces- 
sary to his own right to pursue his remedy. 
But unless the balance is strongly in favor of 
the defendant, the plaintiff's choice of forum 
should rarely be disturbed. 


Id. at 508 (emphasis added) (internal 
citations omitted).* 

The federal forum non conveniens 
doctrine underwent some refinement in 
Piper Aircraft Co. v. Reyno, 454 U.S. 235 
(1981). The underlying facts of Piper are 
briefly as follows: an aircraft manufac- 
tured by Piper Aircraft Company 
crashed in the Scottish highlands, kill- 
ing all aboard. All of the passengers, as 
well as the pilot, were subjects of the 
Crown of England, as were their heirs 
and kin. The aircraft frame was origi- 
nally manufactured in Pennsylvania, 
and the propellers were manufactured 
in Ohio. The plane was owned and op- 
erated in the United Kingdom, and the 
wreckage was maintained there. All of 
the post-accident data was maintained 
in the United Kingdom. 

The plaintiff, however, filed its suit 
in a California state court, alleging neg- 
ligence and strict liability, so as to avail 
itself of a far more pro-plaintiff body of 
law. The defendant was able to remove 
the case to a California federal court, 
and then have it transferred to Penn- 
sylvania. The district court granted the 
defendant’s motion to dismiss on the 
grounds of forum non conveniens. How- 
ever, the appellate court reversed, hold- 
ing that forum non conveniens dismiss- 
als could not be utilized where the 
substantive law of the alternative fo- 
rum was not as favorable to the plain- 
tiff as the law of the present forum. The 
U.S. Supreme Court accepted jurisdic- 
tion and firmly rejected the require- 
ment of an equally favorable body of law 
in the alternative forum as being overly 
inflexible (Piper, 454 U.S. at 249-250), 
reasoning instead that “if conclusive or 
substantial weight were given to the 
possibility of a change in law, the fo- 
rum non conveniens doctrine would 
become virtually useless.” Jd. at 250. 
The Court then demonstrated the real 
potential problem of the appellate 
court’s formulation: 

At least where the foreign plaintiff named 
an American manufacturer as a defendant, 
a court could not dismiss the case on grounds 
of forum non conveniens where dismissal 
might lead to an unfavorable change in law. 
The American courts, which are already ex- 
tremely attractive to foreign plaintiffs, would 
become even more attractive. The flow of liti- 


gation into the United States would increase 
and further congest already crowded courts. 


Id. at 251-252 (internal citations omit- 
ted). 

As discussed below, it is precisely this 
concern that led the Florida Supreme 
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Court to overrule Houston and adopt 
the federal forum non conveniens stan- 
dard. 

The Piper Court went on to reject the 

notion that special weight should be 
given to a foreign plaintiff’s choice of 
forum. The Court stated: 
When the home forum has been chosen, it is 
reasonable to assume that this choice is con- 
venient. When the plaintiff is foreign, how- 
ever, this assumption is much less reason- 
able. Because the central purpose of any 
forum non conveniens inquiry is to ensure 
that the trial is convenient, a foreign 
plaintiff’s choice deserves less deference. 


Id. at 255-256 (internal citations omit- 
ted). 

The Court also stated that “[a] 
citizen’s forum choice should not be 
given dispositive weight, however.” Id. 
at 256 n.23. The Court continued: 


Citizens or residents deserve somewhat 
more deference than foreign plaintiffs, but 
dismissal should not be automatically barred 
when a plaintiff has filed suit in his home 
forum. As always, if the balance of conve- 
niences suggests that trial in the chosen fo- 
rum would be unnecessarily burdensome for 
the defendant or the court, dismissal is 


proper. 


Id. 

As a final point, the Court addressed 
the plaintiffs’ argument that Pennsyl- 
vania had a strong interest in the liti- 
gation, in that “American citizens have 
an interest in ensuring that American 
manufacturers are deterred from pro- 
ducing defective products.” Id. at 260. 
The Court, however, disagreed, stating 
that “the incremental deterrence that 


would be gained if this trial were held 
in an American court is likely to be in- 
significant.” Jd. at 260-261. 

Thus, it is abundantly clear from 
Piper that, when applying the federal 
standard, the fact that the dismissal 
may result in the application of a less 
favorable law is not a bar to dismissal. 
Similarly, a foreign plaintiff’s choice of 
forum should be given less weight than 
that of a resident plaintiff. 


Florida’s Forum Non 
Conveniens Doctrine 

Although Florida courts have long 
followed the Gulf Oil analysis in mak- 
ing forum non conveniens dismissals,‘ 
in Houston v. Caldwell, the Florida Su- 
preme Court engrafted one additional 
restriction onto its interpretation of the 
doctrine, prohibiting dismissal on forum 
non conveniens grounds in any case 
where one party to the action was a 
Florida resident. 

In Houston, the plaintiff was a North 
Carolina resident injured in an automo- 
bile collision with a Florida resident in 
North Carolina. The plaintiff filed suit 
in Palm Beach County, and the defen- 
dant sought to dismiss on the grounds 
of forum non conveniens. Specifically, 
the defendant asserted that the action 
arose in North Carolina, and North 
Carolina was where all of the witnesses 
were located. Further, the defendant 
alleged that he would have been sub- 
jected to undue hardship defending the 
case in Florida. 

The trial court dismissed the case, 


Her first job was to discredit the characté? of the defendant. 
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finding that North Carolina was the 
more proper forum. The Fourth District 
Court of Appeal agreed, provided that 
the defendant was amenable to process 
in North Carolina. The Florida Su- 
preme Court reversed, holding that if 
either party is a Florida resident, forum 
non conveniens dismissals are not per- 
missible. The court noted that while it 
was creating an inflexible rule, the fact 
that dismissal is such a “drastic rem- 
edy,” and that its rule provided both for 
“ease of application” and “certainty of 
resolution,” such inflexibility was jus- 
tified.5 

Although the court noted the emer- 
gence of contrary authority, by adopt- 
ing the Houston rule, Florida was not 
out-of-step with all of the jurisdictions 
around the nation, as the nonresidence 
rule was a commonly held view at one 
time.® After the court’s Houston opin- 
ion, however, courts throughout the 
nation rejected the residency restriction 
on forum non conveniens dismissals, 
leaving Florida the last jurisdiction to 
maintain such a requirement.’ 

In the 17 years since Houston, the 
district courts in Florida have routinely 
rebuffed defendants’ efforts to dismiss 
cases where the relevant contacts were 
predominantly in another state or coun- 
try. In Continental Ins. Co. v. Kinney 
System, Inc., 641 So. 2d 195 (Fla. 4th 
DCA 1991), the court was faced with a 
motion to dismiss on the grounds of fo- 
rum non conveniens. However, one 
party was registered to do business in 
Florida, and both parties actually con- 
ducted business within the state. The 
question formally presented was 
whether either corporation was a resi- 
dent, thereby precluding dismissal un- 
der Houston. The district court found 
that because it was registered to do 
business in the state, Continental In- 
surance was a resident for forum non 
conveniens purposes, and by conduct- 
ing business within the state, arguably 
Kinney System was as well.’ Thus, the 
court found that, pursuant to Houston, 
the case could not be dismissed. 

The Fourth District did recognize a 
conflict on one point, however. Though 
the Fourth District held that a corpo- 
ration merely registered in the state is 
a resident for forum non conveniens 
purposes, the Third District expressly 
found otherwise in National Rifle Ass’n 
of America v, Linotype Co., 591 So. 2d 
1021 (Fla. 3d DCA 1991). Indeed, the 
court also recognized Florida’s anach- 
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ronistic stance on the doctrine gener- 
ally and certified the following question 
as one of great public importance: 

Is a trial court precluded from dismissing 
an action on the basis of forum non 
conveniens where one of the parties is a for- 
eign corporation that: 

(a) is doing business in Florida? 

(b) is registered to do business in Florida? 
(c) has its principal place of business in 
Florida? 

The Florida Supreme Court accepted 
jurisdiction to resolve the conflict and 
address an “important question affect- 
ing private international law,”!° and 
answered the three certified questions 
in the negative." 

In doing so, the court expressly 
adopted the doctrine of forum non 
conveniens set forth in Gulf Oil and its 
progeny. First, in deciding whether to 
dismiss a case, the court must consider 
and determine whether an adequate 
alternative forum has jurisdiction over 
the dispute. Second, the court should 
evaluate the litigants’ private interests, 
including availability of evidence, ex- 
penses in the competing forum, and the 
mechanisms for enforcement of judg- 
ments, giving preference to the 
plaintiff’s chosen forum. Next, the court 
must consider, if the parties’ competing 
private interests are substantially 
equal, relevant public interest factors 
including the potential burden on 
Florida’s judicial resources, and whe- 
ther the case has some connection to 
Florida. Finally, before dismissing a 
case on forum non conveniens grounds, 
the court must determine that the al- 
ternative forum will provide the plain- 
tiff with a remedy for the wrong alleged. 

The court explained the driving force 
behind its decision as follows: 

[Wle are persuaded that the time has come 
for Florida to adopt the federal doctrine of 
forum non conveniens. The use of Florida 
courts to police activities even in the remot- 
est parts of the globe is not a purpose for 
which our judiciary was created. Florida 
courts exist to judge matters with significant 
impact upon Florida’s interests, especially 
in light of the fact that the taxpayers of this 
state pay for the operation of its judiciary. 
Nothing in our Constitution compels the tax- 
payers to spend their money even for the 
rankest forum shopping by out-of-state in- 
terests. 

Id. at 17-18. 

Recognizing that Kinney Systems “is 
a significant departure in existing court 
procedure,”” the court also adopted 
Emergency Rule of Civil Procedure 
1.061, set forth in the appendix to the 
court’s opinion and effective immedi- 


ately, which sets forth the grounds and 
factors relating to forum non 
conveniens dismissal set forth in the 
court’s opinion and the federal courts’ 
Gilbert analysis. Importantly, Emer- 
gency Rule 1.061, in an effort to pro- 
tect plaintiffs facing motions to dismiss 
on forum non conveniens grounds, pro- 
vides that the parties may stipulate to 
conditions upon which dismissal may 
be based and that a defendant that files 
a motion to dismiss based upon forum 
non conveniens “shall be deemed to 
automatically stipulate that the action 
will be treated in the new forum as 
though it had been filed in that forum 
on the date it was filed in Florida, with 
service of process accepted as of that 
date.”'* However, a plaintiff who fails 
to re-file in the alternative forum within 
120 days after the Florida dismissal 
becomes final, loses the benefit of all 
defense stipulations." 

Although the ruling expressly applies 
to all pending and future actions, the 
court will accept public comment on the 
emergency rule for 90 days and will, 
thereafter, refer it to The Florida Bar’s 
Civil Procedure Rules Committee for 
consideration and recommendations 
regarding a permanent rule. 


1 The court’s consideration of Kinney Sys- 
tem, Inc. v. The Continental Insurance Com- 
pany, No. 84,329 (Fla. Jan. 25, 1996), at- 
tracted the attention of the plaintiff and 
defense bars as well as various business, 
commercial, and governmental interests. 
Amicus briefs were filed on behalf of, among 
others, The Academy of Florida Trial Law- 
yers, the Product Liability Advisory Coun- 
cil, Inc., The Florida Chamber of Commerce, 
and The State of Florida, Department of 
Commerce. 

2 See Braucher, The Inconvenient Federal 
Forum, 60 Harv. L. Rev. 908 (1947). 

3 Gulf Oil Co. v. Gilbert, 330 U.S. 501 
(1947), was hardly a unanimous opinion. 
Justice Black wrote a dissenting opinion 
which Justice Rutledge joined. Justices Reed 
and Burton also dissented without opinion. 

4 See Amadora Naval Dominicana S.A. v. 
Garcia, 468 So. 2d 873 (Fla. 3d D.C.A. 1985). 

5 Houston v. Caldwell, 359 So. 2d 858, at 
861 (Fla. 1978). 

§ See, e.g., Thomson v. Continental Ins. Co., 
(Cal. 1967) (citing jurisdictions that utilized 
some form of nonresidency requirement as 
of 1967). 

7 See Alcoa S.S. Co., Inc. v. M/V Nordic 
Regent, 654 F.2d 147, 155 n.10 (2d Cir.), cert. 
denied, 449 U.S. 890, 101 S. Ct. 248, 66 L. 
Ed. 2d 116 (1980) (“apparently the only state 
where the court of last resort has continued 
to reject the doctrine as a matter of common 
law is Florida”). 

8 See Piper Aircraft Corporation v. 
Schwendemenn, 578 So. 2d 319 (Fla. 3d 


D.C.A. 1991) (forum non conveniens dis- 
missal denied even though plane crash giv- 
ing rise to lawsuit occurred in Germany and 
decedents, their survivors, all injured per- 
sons, all witnesses, all investigators, and all 
medical witnesses resided in Germany); see 
also Seaboard Coast Line R.R. Co. v. Swain, 
362 So. 2d 17 (Fla. 1978); Transportes Aeros 
Mercantiles Pan Americanos v. Calderon, 480 
So. 2d 125 (Fla. 3d D.C.A. 1985) (Schwartz, 
C.J., specially concurring); Adams v. Sea- 
board Coast Line R.R. Co., 224 So. 2d 7907 
(Fla. lst D.C.A. 1969); see Oboussier-Lowe 
v. Kuehne & Nagel (A.G. & Co.), 531 So. 2d 
249 (Fla. 5th D.C.A. 1988); Tropigas, S.A. v. 
Anderson, 447 So. 2d 338 (Fla. 3d D.C.A. 
1984); pet. for review dismissed, 453 So. 2d 
45 (Fla. 1984), cert. denied, 469 U.S. 1074, 
105 S. Ct. 568, 83 L. Ed. 2d 509 (1984); 
Sempe v. Coordinated Caribbean Transport, 
Inc., 363 So. 2d 194 (Fla. 3d D.C.A. 1978), 
cert. denied, 372 So. 2d 467 (Fla. 1979). 

® Continental Ins. Co. v. Kinney System, 
Inc., 641 So. 2d 195, at 196 (Fla. 4th D.C.A. 
1991). 

10 Kinney System, No. 84,329 at 2. 

1 Td. at 19. 

2 Td, at 18 n.6. 

13 Td. at 22-23. 

4 Td. at 23. 

16 Td. at 18 n.6. 
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GENERAL PRACTICE 


Lies and Broken Promises: 
Fraud and the Economic Loss Rule 
after Woodson v. Martin 


lorida’s economic loss rule 
continues to devour commer- 
cial torts.' In three recent 
cases, beginning with Wood- 
son v. Martin, 663 So. 2d 1327 (Fla. 2d 
DCA 1995), the Second District Court 
of Appeal held that the economic loss 
rule bars fraud in the inducement 
claims in contracts for the sale of resi- 
dential and commercial real estate.’ 
The court of appeal certified the follow- 
ing questions to the Florida Supreme 
Court: 
Is a buyer of residential property prevented 
by the “economic loss rule” from recovering 
damages for fraud in the inducement against 
the real estate agent and its individual agent 
representing the sellers?* and, 


Is a buyer of commercial property prevented 
by the “economic loss rule” from recovering 
damages for fraud in the inducement against 
the real estate agent and its individual agent 
representing the sellers?‘ 


Shortly after the Woodson trilogy, in 
TGI Development, Inc. v. CV Reit, Inc., 
665 So. 2d 366 (Fla. 4th DCA 1996), the 
Fourth District Court of Appeal held 
that fraud in the inducement is not 
barred by the rule even though only 
economic damages are sought, and cer- 
tified its conflict with the Second Dis- 
trict Court of Appeal.® 

In Woodson, the court affirmed the 
dismissal of a fraud in the inducement 
claim associated with the purchase of 
residential property. The court reasoned 
that “the nature of the damages suf- 
fered determines whether the economic 
loss rule bars recovery based on tort 
theories. If the damages sought are eco- 
nomic losses only, the party seeking 
recovery for those damages must pro- 
ceed on contract theories of liability.® 

In reaching this conclusion, the court 
relied on Casa Clara Condo. Ass’n v. 
Charley Toppino & Sons, 620 So. 2d 
1244 (Fla. 1993); Airport Rent-A-Car, 
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In Woodson, the 
court reasoned that 
“the nature of the 
damages suffered 
determines whether 
the economic loss 
rule bars recovery 
based on tort 
theories” 
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Inc. v. Prevost Car, Inc., 660 So. 2d 628 
(Fla. 1995); Hoseline, Inc. v. U.S.A. Di- 
versified Products, Inc., 40 F.3d 1198 
(11th Cir. 1994); and Pulte Home Corp. 
v. Osmose Wood Preserving, Inc. , 60 F.3d 
734 (11th Cir. 1995). 

The superficial analysis of the above 
cases led to a poor decision and over- 
broad certified questions. If the Florida 
Supreme Court answers affirmatively, 
fraud in the inducement will be abol- 
ished as a cause of action in Florida. 
Significantly, only one of the latter cases 
actually involved a claim for “fraud in 
the inducement.” 

In Pulte, the 11th Circuit acknowl- 
edged that the rule does not bar fraud 
in the inducement claims; the plaintiffs 
simply failed to prove their claim. 


Hoseline involved fraud in the perfor- 
mance (not inducement) of a supplies 
contract. Casa Clara and Airport Rent- 
A-Car applied the rule only to negli- 
gence claims. 

In Hoseline, the plaintiff claimed that 
the manufacturer/defendant had short- 
shipped certain hosing by 45 to 50 per- 
cent. The claim included counts for civil 
theft and fraud arising from the under- 
shipment. In dismissing the civil theft 
claim, the 11th Circuit correctly relied 
on Rosen v. Martin, 486 So. 2d 623 (Fla. 
3d DCA 1986), which held that breach 
of contract claims do not generally give 
rise to civil theft claims, unless the ob- 
ject of the “theft” is a specific fund ca- 
pable of specific identification. In dis- 
missing the “fraudulent breach” theory, 
the court relied, in part, on Serina v. 
Albertson’s, 744 F. Supp. 1113 (M.D. Fla. 
1990), which held that the rule bars 
intentional tort claims that are “inter- 
twined” with a breach of contract claim, 
(commonly discussed as the “indepen- 
dent tort” requirement of the rule). De- 
ceit, by definition, is an “independent 
tort.”” 

Casa Clara did not address fraud 
claims at all. Nonetheless, it fueled the 
Woodson court’s troubling examination 
of the rule in the context of damages 
resulting from fraud. If the damages 
resulting from fraudulent inducement 
are economic losses only (no personal 
injury or damage to other property), 
then the rule bars the claim, said the 
Second District Court of Appeal. How- 
ever, the only damages resulting from 
fraudulent inducement are economic.® 
Perhaps one could fraudulently induce 
another to shoot himself in the foot, 
causing personal injury, but the com- 
parative fault in such a case would 
surely offset the compensatory dam- 
ages, and leave nothing on which to 
stack the punitives. 
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And after all, punitive damages are 
the reason for fraud claims associated 
with breaches of contract. The rationale 
for denying punitive damages in 
breaches of contract and yet awarding 
them for fraud demonstrates that the 
punitive damages bar in contracts was 
never meant to encourage deceit. 

This article tracks the historical pro- 
hibition of punitive damages for breach 
of contract; highlights the risks of 
adopting the Woodson bar to concurrent 
fraud and breach of contract claims; and 
summarizes the decisions of other ju- 
risdictions as they relate to concurrent 
breach and punitive damages claims. 

In the beginning, there was sanctity 
of promise in contracts.® For breaking 
a promise, the breaching party must 
pay compensatory damages. Punitive 
damages are not awardable for break- 
ing promises because the law encour- 
ages the “social gain of efficient 
breaches.”” This philosophy is implic- 
itly observed in Florida." Mere broken 
promises yield only compensatory dam- 
ages. 

Conversely, common law fraud has 
traditionally supported exemplary dam- 
ages.” As dissenting Judge Altenbernd 
recognized in Woodson, “the interest 
protected by fraud is society’s need for 
true factual statements in . . . commer- 
cial or business relationships.” Soci- 
ety protects this interest by more than 
compensatory damages. Fraud war- 
rants punitive damages. 

Even failure to disclose known defects 
in the sale of residential real estate 
(“sins of omission” as they were called 
in catechism), now creates fraud liabil- 
ity. For home sales, Johnson v. Davis, 
480 So. 2d 625 (Fla. 1985), elevated 
commercial dealing standards from ca- 
veat emptor. * 


Commercial Autonomy 
and Efficient Breaches 

Many reasons have been advanced for 
the prohibition of punitive damages in 
breach of contract claims. They are 
based generally on theories of either 
commercial autonomy or efficient 
breach. 

If a contract is “simply a set of prom- 
ises to either perform or pay damages 
for nonperformance,”'* then there 
should be no commercial expectation of 
exemplary damages between the par- 
ties. Scholars have also reasoned that 
contracts govern commercial relation- 
ships in which compensatory losses are 


easily established, unlike torts, in 
which compensatory damages are more 
difficult to value.'* Some have argued 
that contractual breaches do not gen- 
erate the same level of resentment as 
do intentional torts, and thus retribu- 
tion in the form of punitive damages is 
not necessary.’” Still others have ex- 
plained that since breach of contract 
instills liability without fault (strict li- 
ability), punitive damages would serve 
no deterrent purpose. 

The “efficient breach” doctrine is the 
economic rationale for denying punitive 
damages in breach of contract cases. It 
holds that a party should be allowed to 
breach an existing contract, and pay the 
expectancy damages rather than to be 
forced by the threat of punitive dam- 
ages to perform under an unprofitable 
agreement.” This concept advances ef- 
ficient and profitable commercial trans- 
actions. As long as both parties act in 
good faith at the outset, then the effi- 
cient breach rationale protects the 
nonbreaching party’s interest and en- 


courages productive enterprise. 


The WoodsonThreat 

When parties do not act in good faith 
in the formation of an agreement, how- 
ever, the efficient breach theory protects 
wrongdoers by limiting their exposure 
to expectancy damages. An economic 
loss rule that bars fraud in the induce- 
ment claims would similarly limit dam- 
ages. 

The absence of a punitive damages 
remedy would reward deceit and pun- 
ish the nonbreaching party in several 
ways. First, the defrauding party’s li- 
ability would be limited to contract 
damages. These damages are inher- 
ently less than actual losses, since 
many litigation costs and business ex- 
penses related to litigation are not re- 
coverable. 

Worse yet, the defrauded party may 
find his or her expectancy damages are 
too speculative” and thus the remedy 
may be reduced to reliance damages or 
rescission.”! 
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The nonbreaching party would be fur- 
ther burdened with the duty to mitigate 
in the face of a fraudulently induced 
transaction, since the surviving claim 
is not fraud, but rather, breach of con- 
tract.” Moreover, if the fraudulent rep- 
resentation is found to be a partial 
breach, the defrauded party would be 
entitled to damages, but would be 
bound to continue his or her own per- 
formance in good faith.” 

An economic loss rule bar to a fraudu- 
lent inducement claim would unfairly 
burden the nonbreaching party, because 
the surviving contract claim requires 
the defrauded party to continue to act 
in good faith by either mitigating the 
defrauded party’s losses or continuing 
to perform for fear that the fraud may 
be ruled a partial breach. In addition, 
the defrauding party would not only be 
protected from punitive damages, but 
also from even expectancy damages in 
many cases. 


Due Diligence and Bargaining 

The rationale that sophisticated, con- 
tracting parties can and should protect 
themselves is likewise flawed where 
fraud in the inducement exists. Due 
diligence cannot ensure against fraud, 
and contracting parties are prohibited 
from bargaining against fraud between 
or among themselves because they can- 
not fashion their own deterrents within 
agreed or liquidated damages.” 

If fraudulent inducement claims were 
no longer available in breach of contract 
claims, parties would be foreclosed from 
protecting themselves from fraud. It is 
against public policy to agree to puni- 
tive damages and, therefore, parties 
could not include fraud deterrents 
within their contracts. In addition, un- 
der both the UCC and at common law, 
liquidated damages are measured 
against actual damages and the actual 
damages comparison presents proof of 
problems similar to those previously 
mentioned, especially when speculative 
ventures are involved. 

Commercial autonomy and efficient 
breach theories fail unless parties tell 
the truth during contract negotiations. 
The duty to provide true factual state- 
ments is given teeth by punitive dam- 
ages exposure for fraud. 

If actual fraud and the legal fraud 
authorized by Johnson v. Davis warrant 
punitive damages, then why do courts 
routinely dismiss fraud claims when 
they are associated with breaches of 


If actual fraud and 
the legal fraud 
authorized by 

Johnson v. Davis 
warrant punitive 
damages, then why 
do courts routinely 
dismiss fraud claims 
associated with 
breaches of contract? 


contract? It seems that courts simply 
have difficulty distinguishing between 
a broken promise and a lie. 


Rulings in Other Jurisdictions 

Nearly all other jurisdictions cur- 
rently permit punitive damages for in- 
tentional torts associated with breach 
of contract claims.” The most liberal 
jurisdictions simply require the breach 
to be willful, or oppressive. The major- 
ity of jurisdictions require that the 
breach be accompanied by independent, 
intentional torts, such as fraud. Inde- 
pendent torts are loosely defined among 
the jurisdictions. Factors used for the 
determination are either the nature of 
the duty breached,” the substance of 
the breach, and the tort,”’ or the claimed 
damages.” Only two jurisdictions other 
than Florida in Woodson have used 
damages to define whether an indepen- 
dent tort exists.” 

Texas requires separate and distinct 
damages for fraud and other indepen- 
dent torts associated with a breach of 
contract. Punitive damages cannot be 
awarded without discrete damages aris- 
ing from the tort. In Grace Petroleum 
Corp. v. Williamson, 906 S.W. 2d 66 
(Tex. App. 1995), the 12th District Court 
of Appeal reversed an exemplary dam- 
ages award founded on concurrent 
claims for fraudulent misrepresenta- 
tion and breach of contract. In revers- 
ing the punitive damages award, the 
court explained, “[W]e are directed to 
examine the nature of the plaintiff’s 
loss, because the nature of the injury 
most often determines which duty” has 
been breached.” Jd. at 68. 

The fraudulent misrepresentations 
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complained of in Grace were given to 
induce the plaintiffs (Williamson) to 
extend an existing lease. This differs 
from Woodson since the Woodson fraud 
was the inducement to the original pur- 
chase contract. In other words, the 
fraud in Grace occurred in connection 
with a modification, rather than forma- 
tion of the contract. Even the Grace 
court did not look prior to formation of 
the initial contract to bar a fraud claim. 


Conclusion 

Until Woodson, Florida courts al- 
lowed fraudulent inducement claims to 
coexist with breach of contract claims, 
safe from the economic loss rule. 
Woodson advanced no convincing ra- 
tionale for extending the rule to fore- 
close fraud claims. Moreover, if fraud 
in the inducement were eliminated as 
a cause of action in Florida, then de- 
frauded parties would be unfairly bur- 
dened under classic contract tenets. O 
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(Ill.); Wauchop v. Dominos Pizza, Inc. , 832 F. 
Supp. 1577 (N.D. Ind. 1993); White v. North- 
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Reid v. Key Bank of Southern Maine, 821 
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Glass Co., Inc., 480 N.W. 2d 623 (Mich. App. 
1991); 865 F. Supp. 574 (D. Minn. 1994); 
Sessoms v. Allstate Ins. Co., 634 So. 2d 516 
(Miss. 1993); Phillips v. Bradshaw, 859 S.W. 
2d 232 (S.D. Mo. 1993); Daniels v. Dean, 833 
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Equitable Life Assurance, 634 N.E. 2d 940 
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76 Ott, 31 C.A. 4th at 1449. 

27 Edens, 858 So. 2d at 198. 

28 See Grace Petroleum Corp. v. Williamson, 
906 S.W. 2d 66 (Tex. App. 1995); see also Ross 
v. Stoeffer, 879 P.2d 1037 (Haw. 1994). 

29 Grace, 906 S.W. 2d at 68 (citing to South- 
western Bell Tel. Co. v. DeLanney, 809 S.W. 
2d 493, 494-495 (Tex. 1991), andJim Walters 
Homes, Inc. v. Reed, 711 S.W. 2d 617, 618 
(Tex. 1986)). 


30 (Either contract or tort). 
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The Piper Test— 


The Outer Limits of Claims 
Dischargeability in Bankruptcy Revisited 


pproximately 10 years ago, 

an article appeared in this 

column which considered 

the scope of what may be 
considered a “claim” in bankruptcy. 
Since that time, there have been numer- 
ous developments concerning that issue 
which is of central importance to the 
operation of the Bankruptcy Code.’ 
Bankruptcy lawyers are concerned with 
what constitutes a claim because both 
the reorganization and liquidation 
chapters of the Bankruptcy Code pro- 
vide for a comprehensive discharge, or 
permanent injunction, of all the debtor’s 
existing debts. Accordingly, an under- 
standing of the meaning of the term 
“claim” is essential to an understand- 
ing of what can be accomplished in a 
bankruptcy case. 

Similarly, nonbankruptcy lawyers 
must understand the meaning of the 
term “claim” to deal with numerous is- 
sues which arise outside of the context 
of a bankruptcy case. For example, 
litigators are often asked to consider 
whether their clients can pursue rem- 
edies on account of activities of indi- 
viduals or entities which have been the 
subject of a bankruptcy case. Of course, 
such remedies may only be sought if the 
subject matter of the litigation does not 
constitute a claim which is subject to 
the bankruptcy discharge or permanent 
injunction. 


The Bankruptcy Discharge 

The discharge provisions of the Bank- 
ruptcy Code are intended to provide 
debtors with a “fresh start” in its post- 
bankruptcy business or other affairs.” 
The discharge of a debtor generally “op- 
erates as an injunction against the com- 
mencement or continuation of an action, 
the employment of process, or an act, 
to collect, recover, or offset any such 
debt as a personal liability of the debtor, 


The 11th Circuit, in 
articulating a new 
test for determining 
whether there is a 
“claim,” modified the 
“conduct test,” and 
“prepetition 
relationship test” 


by Richard A. Robinson 


whether or not discharge of such debt 
is waived.” 

Debt is defined as “liability on a 
claim.”* Claims are defined as any: 
(A) right to payment, whether or not such 
right is reduced to judgment, liquidated, 
unliquidated, fixed, contingent, matured, 
unmatured, disputed, undisputed, legal, eq- 
uitable, secured, or unsecured; or 


(B) right to an equitable remedy for breach 
of performance if such breach gives rise to a 
right to payment whether or not such right 
to an equitable remedy is reduced to judg- 
ment, fixed, contingent, matured, 
unmatured, disputed, undisputed, secured 
or unsecured. .. 


The application of these statutory 
provisions is straightforward when a 
monetary right to payment arises prior 
to the commencement of a case under 
the Bankruptcy Code. In such circum- 
stances, the obligation is usually a 
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claim which is subject to the bankruptcy 
discharge. The issues become much 
murkier when obligations to pay arise 
after the filing of the bankruptcy case, 
but can be attributed in some fashion 
to the debtor’s prebankruptcy conduct, 
or when the debtor has breached a duty 
which would otherwise entitle the 
nondebtor party to an equitable rem- 
edy under applicable nonbankruptcy 
law. Since the article in this column in 
October 1986, entitled “Claims in Bank- 
ruptcy—The Outer Limits of Dis- 
chargeability,” courts have grappled 
with the thorny issues of whether and 
when a debtor’s obligations constitute 
claims which are dischargeable. Unfor- 
tunately, since that time, the meaning 
of the term “claim” has been the sub- 
ject of numerous published opinions 
which have served to complicate, rather 
than simplify, a determination of 
whether an obligation constitutes a 
claim. 

Some of the most controversial opin- 
ions concerning what “claims” are sub- 
ject to the bankruptcy discharge have 
arisen in bankruptcy cases where the 
treatment of tort claims held by mass 
tort victims has been important, such 
as Grady v. A.H. Robins Co., Inc., 839 
F.2d 198 (4th Cir. 1988), cert. dismissed, 
487 U.S. 1260, 109 S. Ct. 201, 101 L. 
Ed. 2d 972 (1988), and, in the 11th Cir- 
cuit, Epstein v. Official Comm. of Unse- 
cured Creditors (In re Piper Aircraft 
Corp), 58 F.2d 1573 (11th Cir. 1995). 
The facts and analysis of Piper Aircraft 
clearly illustrate the significance of the 
meaning of the term “claim” in bank- 
ruptcy. 


The 11th Circuit’s “Piper Test” 
In Piper, Piper had been manufactur- 
ing and distributing aircraft and parts 
for in excess of 50 years. Piper, although 
it had never acknowledged that its 


: 


products were harmful or defective, had 
been named as a defendant in several 
product liability lawsuits. In 1991, 
Piper filed a voluntary petition under 
Ch. 11 of the Bankruptcy Code. During 
the bankruptcy case, Piper signed a let- 
ter of intent to sell its assets. Pursuant 
to the letter of intent, the purchaser, 
apparently concerned about successor 
liability, required Piper to seek the ap- 
pointment of a legal representative to 
represent “future claimants” and to ar- 
range and set aside money generated 
by the sale to pay off future product li- 
ability claims. The class of “future 
claimants” was defined by the bank- 
ruptcy court as: 

All persons, whether known or unknown, 
born or unborn, who may, after the date of 
confirmation of Piper’s Chapter 11 Plan of 
Reorganization, assert a claim or claims for 
personal injury, property damages, wrong- 
ful death, damages, contribution and/or in- 
demnification, based in whole or in part upon 
events occurring or arising after the Confir- 
mation Date, including claims based on the 
law of products liability, against Piper or its 
successor arising out of or relating to air- 
craft or parts manufactured and sold, de- 
signed, distributed or supported by Piper 
prior to the Confirmation Date. 

The court-appointed legal represen- 
tative for the “future claimants” filed a 
claim in the amount of $100 million. 
Objections to the claim were filed on the 
grounds that the “future claimants” did 
not hold claims under the Bankruptcy 
Code definition of “claim.” 

The bankruptcy court held that the 
future claimants did not hold “claims” 
under the Bankruptcy Code because the 
future claimants were exposed to a spe- 
cific product manufactured, designed, 
or sold by the debtor prepetition and 
there was no prepetition relationship 
between the debtor and the future 
claimants.‘ The legal representative for 
the future claimants appealed to the 
district court. The district court af- 
firmed. The decision of the district court 
was appealed to the 11th Circuit. 

In making its determination, the 11th 
Circuit considered three tests employed 
by the courts to determine whether par- 
ties hold “claims” under the Bankruptcy 
Code, but rejected those tests, establish- 
ing what it referred to as the “Piper 
test.” Of particular significance is the 
11th Circuit’s partial change of the fo- 
cal point for determining whether there 
is a “claim” in a Ch. 11 bankruptcy case 
from the date of the filing of the bank- 
ruptcy case to the date of the confirma- 
tion of the plan. 


Thus, at this time there are several 
distinct tests for determining what is a 
“claim” in bankruptcy.’ 


The Accrued State 
Law Claim Test 

The “accrued state law claim test,” 
adopted by the Third Circuit in Jn re 
M. Frenville Co.,744 F.2d 332 (3d Cir. 
1984), cert. denied, 469 U.S. 1160, 105 
S. Ct. 911, 83 L .Ed. 2d 925 (1985), de- 
termines that a claim for bankruptcy 
purposes exists when the claim has “ac- 
crued” under state law prior to the com- 
mencement of the bankruptcy case. In 
other words, under this theory, there is 
aclaim where all elements of a cause of 
action under state law have occurred 
before the filing of the bankruptcy case. 

A product liability claim is only ac- 
tionable after the plaintiff has mani- 
fested some type of damage or injury 
on account of the defendant’s actionable 
conduct. Accordingly, under the facts in 
Piper, the “future claimants” did not 
hold “claims” under the accrued state 
law claim test. 

The application of the accrued state 
law claim test can be further illustrated 
through the facts before the Third Cir- 
cuit in Frenville. In that case, Frenville 
had hired, prior to filing its bankruptcy 
petition, an independent accounting 
firm to prepare a financial statement 
which the debtor used in its dealings 
with several banks. After Frenville filed 
its bankruptcy petition, several banks 
which had relied upon the financial 
statements sued the accounting firm. 
In an attempt to bring Frenville into 
those lawsuits as a third party defen- 
dant, the accounting firm, in order to 
assert indemnification rights which it 
purportedly held against the debtor, 
filed a motion for relief from the injunc- 
tion or stay which relates to actions to 
enforce or collect “claims” against the 
debtor imposed automatically upon the 
filing of a bankruptcy case. 

The Third Circuit held that 
Frenville’s prebankruptcy acts, which 
gave rise to liability after the bank- 
ruptcy case was filed, were not enough 
to bring an action within the Bank- 
ruptcy Code definition of “claim.” The 
court reasoned that because the Bank- 
ruptcy Code does not expressly provide 
when a “right to payment” arises un- 
der its definition of “claim,” courts must 
look to state law. Accordingly, because 
the accounting firm did not have the 
right under state law to seek indemni- 


fication from Frenville until the banks 
filed suit, which occurred after the com- 
mencement of Frenville’s bankruptcy 
case, there was no “claim” under the 
Bankruptcy Code. The obligation arose 
post-bankruptcy and the accounting 
firm could pursue its indemnification 
rights against Frenville without seek- 
ing relief from the bankruptcy court. 

The Third Circuit’s accrued state law 
claim test established in Frenville has, 
nonetheless, been rejected in virtually 
all of the courts outside of that circuit 
which have considered the meaning of 
the term “claim” under the Bankruptcy 
Code. 


The Conduct Test 

A “conduct test” was adopted by the 
Fourth Circuit in the A.H. Robins case. 
Under this test, a claim arises in bank- 
ruptcy when the conduct of the debtor 
giving rise to the liability occurs prior 
to the filing of the bankruptcy case.’ For 
example, in a product liability case, 
such as the one before the 11th Circuit 
in Piper, the relevant conduct of the 
debtor creating the tort liability is the 
manufacture, design, sale, and/or dis- 
tribution of the aircraft or other prod- 
uct. Under this theory, the “future 
claimants” in Piper held claims under 
the Bankruptcy Code if the aircraft or 
related products involved in the tort 
were manufactured, designed, and/or 
sold prior to the filing of the bankruptcy 
case. 

In A.H. Robins, the court applied the 
conduct test where an individual had 
commenced a tort action against the 
debtor approximately two months after 
the filing of the bankruptcy case relat- 
ing to the prebankruptcy use of a 
Dalkon Shield. The debtor argued that 
the litigation had been improperly com- 
menced because the claimant held a 
claim subject to the stay or injunction 
of actions to collect or enforce “claims” 
imposed automatically upon the filing 
of a bankruptcy case. In determining 
whether the action was stayed, the 
court was confronted with the question 
of whether the claim arose when the 
Dalkon shield was inserted into the 
claimant or when the injuries became 
apparent. The Dalkon Shield had been 
inserted prior to the bankruptcy case, 
but the injuries did not manifest until 
after the bankruptcy case had been 
filed. The Fourth Circuit, in holding 
that the Dalkon Shield user held a 
claim, specifically rejected the Third 
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Circuit’s “accrued state law claim test” 
and held that the individual had a claim 
when the acts giving rise to the claim 
occurred, not when the harm caused by 
those acts was manifested.® 


The Prepetition 
Relationship Test 

Because the conduct test may define 
claims too broadly, some courts have 
limited claims to include only those 
rights to payment for those individuals 
with a prepetition relationship with the 
debtor."° The bankruptcy court and dis- 
trict court in the Piper case adopted the 
prepetition relationship test by requir- 
ing “some prepetition relationship, such 
as contact, exposure, impact, or privity 
between the debtor’s prepetition con- 
duct and the claimant.”" 

A straightforward application of this 
approach is illustrated by a published 
decision in the Correct Manufacturing 
Corporation bankruptcy.” In that case, 
equipment manufactured by the debtor 
was defective causing personal injury 
to users. A claim was filed on account 
of personal injuries incurred more than 
one year after the filing of the debtor’s 
bankruptcy case, but resulting from 
equipment manufactured by the debtor 
prior to the filing of the bankruptcy 
case. The court held that there was no 
“claim” under the Bankruptcy Code 
because no evidence was introduced of 
“prepetition events directly linking this 
debtor to this claimant.”"* 


The PiperTest 

After considering the three tests for 
determining whether there is a “claim” 
set forth above, the 11th Circuit in Piper 
Aircraft modified the “prepetition rela- 
tionship test,” creating what it called 
the “Piper test.” Under the Piper test: 


[Ajn individual has a §101(5) claim against 
the debtor manufacturer if (i) events occur- 
ring before confirmation create a relation- 
ship, such as contact, exposure, impact or 
privity between the claimant and the 
debtor’s product; and (ii) the basis for liabil- 
ity is the debtor’s prepetition conduct in de- 
signing, manufacturing and selling the al- 
legedly defective or dangerous product. The 
debtor’s prepetition conduct gives rise to a 
claim to be administered in a case only if 
there is a relationship established before 
confirmation between an identifiable claim- 
ant or group of claimants and that pre- 
petition conduct. 


The Piper test is similar to both the 
conduct test and prepetition relation- 
ship test in that the focus remains on 
the debtor’s prepetition conduct. It dif- 
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fers, however, from those tests with re- 
spect to the relationship necessary for 
the conduct to give rise to a “claim.” The 
Piper test differs from the conduct test 
in that the Piper test requires proof of 
some type of relationship between the 
debtor and the claimant. In addition, 
the Piper test differs from the 
prepetition relationship test because, 
under the Piper test, in a Ch. 11 case, 
rather than requiring the relationship 
to arise prior to the commencement of 
the bankruptcy case, the relationship 
may arise at any time prior to confir- 
mation of the plan. 

In sum, under the Piper test, the 
debtor’s prepetition conduct gives rise 
to a claim under the Bankruptcy Code 
when there is some preconfirmation 
relationship between the debtor and the 
claimant. Applying this standard, the 
11th Circuit determined that the future 
claimants did not hold claims. 


Conclusion 


The development in the case law over 
the last 10 years concerning what con- 
stitutes a “claim” in bankruptcy has 
been significant. The 11th Circuit’s 
“Piper test” represents an important 
development because the 11th Circuit, 
in articulating a new test for determin- 
ing whether there is a “claim,” modi- 
fied the “conduct test,” and “prepetition 
relationship test.” 

In conclusion, in light of the split in 
the applicable case law, practitioners 
must, in advising their clients in this 
area, consider the possibility that the 
U.S. Supreme Court will address the 
issue and reach an altogether different 
result. 

In particular, the use of the confir- 
mation date rather than the petition 
date as one of the focal points for a 
claims analysis is significant. Q 


1 The term Bankruptcy Code as used in 
this article shall mean the U.S. Bankruptcy 
Code, 11 U.S.C. §101, et seq. 

2 In re Chicago, M.S.P. & Pac. R.R. Co., 3 
F.2d 200, 201 (7th Cir. 1993); In re Taylor, 3 
F.3d 1512, 1516 (11th Cir. 1993). 

3 11 U.S.C. §524(a)(2). 

411U.S.C. §101(12). 

5 11 U.S.C. §101(5). 

® In a different but related matter in the 
Piper Aircraft case, the bankruptcy court 
changed the focal point of its own analysis 
for determining whether a “claim” exists 
from the date of the filing of the bankruptcy 
case to the date of the confirmation of the 
Ch. 11 plan. In re Piper Aircraft Corp., 169 
B.R. 766 (Bankr. S.D. Fla. 1994). This deci- 


sion was written prior to the 11th Circuit’s 
opinion discussed hereinafter but appears, 
nonetheless, to be consistent with the rule 
of law embraced by the 11th Circuit. 

7 An analysis of all the tests for determin- 
ing what constitutes a “claim” under the 
Bankruptcy Code is beyond the scope of this 
article. This article only considers the tests 
discussed by the 11th Circuit Court of Ap- 
peals in Piper. There are numerous other 
important cases which articulate different 
standards, particularly in the context of de- 
termining when a right to an injunctive rem- 
edy gives rise to a right to payment and an 
allowable “claim” in bankruptcy. 

8 See Grady v. A.H. Robins Co., Inc., 839 
F.2d 198, at 199 (4th Cir. 1988). 

® In the A.H. Robins decision, the Fourth 
Circuit made it clear that it was not decid- 
ing whether the claim was dischargeable. 
The decision has, however, been widely ap- 
plied to determine whether there are dis- 
chargeable claims. 

10 Epstein v. Official Comm. of Unsecured 
Creditors (In re PiperAircraft Corp.), 58 F.3d 
1573, at 1577 (11th Cir. 1995) (citing In re 
Jensen, 995 F.2d 925, 929-31 (9th Cir. 1993); 
In re Chateaugay Corp. , 944 F.2d 997, 1003- 
041 (2d Cir. 1991). 

1 In re Piper Aircraft Corp., 162 B.R. 619, 
627 (Bankr. S.D. Fla. 1994); In re Piper Air- 
craft Corp., 168 B.R. 434, 440 (S.D. Fla. 
1994). 

12 In re Correct Mfg. Corp., 167 B.R. 458 
(Bankr. S.D. Ohio 1994). 

13 Td. at 459. 
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REAL PROPERTY, PROBATE AND TRUST LAV 


Lease Payments Between Related Entities Are 
No Longer Exempt From Sales Tax 


rom January 2, 1989, 

through March 26, 1995, a 

lease payment made by a les- 

see corporation to a related 
lessor corporation was exempt from 
Florida sales tax, provided that the cor- 
porations were equally liable on a debt 
which secured the underlying real prop- 
erty.' This exemption only applied to the 
extent of the debt service. Because of 
this exemption, many business owners 
established one corporation to hold real 
estate and another corporation to hold 
the other assets of the business so that 
the real estate would be shielded from 
business creditors. Effective March 27, 
1995, however, the Florida Department 
of Revenue repealed the exemption so 
that rental payments made between re- 
lated corporations would no longer be 
exempt from sales tax.’ 

During 1989, 1990, 1991, and 1992, 
the department issued various techni- 
cal assistance advisements (TAAs), 
which expanded the exemption to in- 
clude rental payments made between 
related entities other than two corpo- 
rations, such as a corporation and a 
partnership, and to allow the exemp- 
tion to apply to a related lessee entity's 
guarantee of a debt which secured the 
real property, provided the guarantee 
was given contemporaneously with the 
note.’ Despite the fact that many tax- 
payers relied on the department’s broad 
interpretation of the rule in the TAAs, 
and their statements in the TAAs which 
stated that any repeal of the exemption 
would be prospective, the department 
has taken the position, retroactively, 
that any rental payments made be- 
tween related entities (other than re- 
lated corporations), who were equally 
liable on the underlying debt, are sub- 
ject to sales tax during the years that 
the exemption existed. Moreover, even 
if two corporations were involved, a 


Since March 27, 
1995, sales tax must 
be paid on all rental 
arrangements even if 

the parties are 
related corporations 
equally liable on the 
underlying debt 


by David Pratt 


guarantee by the tenant corporation 
will not suffice to qualify for the exemp- 
tion; there must be equal liability. 

This article explores the TAAs that 
expressed the department’s prior posi- 
tion and the cases that have interpreted 
the exemption, prior to its repeal. The 
article alerts attorneys to the repeal of 
the exemption, which may have applied 
to a significant amount of taxpayers. 
These taxpayers will be in for an un- 
pleasant surprise when they learn that 
since March 27, 1995, rental payments 
made between two related corporations 
are subject to sales tax. Finally, the ar- 
ticle concludes that the department’s 
retroactive change in position regard- 
ing its prior broad interpretation of the 
repealed exemption is grossly unfair, 
but that a taxpayer seeking to challenge 
it would probably not prevail in such 
an attempt. 


Department's Interpretation 
of Rule 12A-1.070(19)(c) 

Prior to its 1995 amendment, Florida 
Administrative Code Rule 12A- 
1.070(19)(c) stated the following: 


The total consideration furnished by one 
corporation to a related corporation for the 
occupation of real property or the use or en- 
titlement to the use of real property owned 
by the related corporation is subject to tax, 
even though the amount of the consideration 
is equal to the amount of the consideration 
legally necessary to amortize a debt owned 
by the related corporation and secured by 
the real property occupied, or used, and even 
though the consideration is ultimately used 
to pay that debt. However, such consider- 
ation is not rent but the payment of a debt if 
the corporation furnishing the consideration 
is as equally liable on the debt secured by 
the real property as the related corporation; 
any amount furnished to the related corpo- 
ration over the amount legally necessary to 
amortize that debt is subject to tax unless 
specifically exempted by statute. 


From July 1990 through February 
1993, the department issued various 
TAAs which expanded Rule 12A- 
1.070(19)(c) to include the following re- 
lated entities: a corporate general part- 
ner/lessee and a limited partnership/ 
lessor,’ a corporation/lessee and general 
partnership/lessor,® a closely held cor- 
poration/lessee and the sole sharehold- 
er/lessor,’ a professional corporation/ 
lessee and partnership/lessor,’ and a 
corporation/lessee and trust/lessor.® 
TAA 934-009 was the last one in which 
the department allowed a taxpayer to 
qualify for the exemption even though 
the parties to the lease were not related 
corporations. Subsequently, in TAA 
93A-012, the department did an about 
face and refused to apply the exemp- 
tion to a situation where a husband and 
wife were the lessors and a corporation, 
of which the husband and wife were the 
sole shareholders, was the lessee.’ Af- 
ter TAA 93A-012, the department con- 
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tinued to interpret Rule 12A- 
1.070(19)(c) narrowly." 


Regal Kitchens 
and Bergh Cases 

In 1994, the First and Fourth district 
courts of appeal, in Regal Kitchens, Inc. 
v. Florida Department of Revenue, 641 
So. 2d 158 (Fla. Ist DCA 1994), and 
Bergh v. Florida Department of Rev- 
enue, 646 So. 2d 204 (Fla. 4th DCA 
1994) (per curiam), agreed with the 
department’s narrow interpretation of 
Florida Administrative Code Rule 12A- 
1.070(19)(c), as it previously existed, 
holding that the exemption did not ap- 
ply to two entities unless they were both 
corporations and they were equally li- 
able on the underlying debt. In Regal 
Kitchens, the lessor was 8600 Associ- 
ates, a general partnership, and the les- 
see was Regal Kitchens, Inc., a corpo- 
ration. The partners in 8600 Associates 
and shareholders in Regal Kitchens 
were identical in person and in owner- 
ship proportions. The lessor, 8600 As- 
sociates, was liable on the debt which 
secured the real property, but the prin- 
cipals of both entities guaranteed the 
notes to the mortgagee. The rental pay- 
ments were equal to the debt service 
and 8600 Associates did not engage in 
any business other than renting the 
property to Regal Kitchens. 

In 1992, Regal Kitchens asked the 
department to issue a TAA to determine 
whether Rule 12A-1.070(19)(c) would 
exempt the rental payments from sales 
tax. The department decided that it 


would not issue such a ruling” and Re- 
gal Kitchens filed a petition for a de- 
claratory statement. The department 
did not change its position in the de- 
claratory statement and Regal Kitch- 
ens appealed the decision to the First 
District Court of Appeal. 

The First District Court of Appeal 
agreed with the department and nar- 
rowly construed Rule 12A-1.070(19)(c), 
stating that the exemption would ap- 
ply if a taxpayer could show “that the 
consideration is paid by one corporation 
to a related corporation for the use of 
land, that the consideration is equal to 
an amount of the debt owed by the re- 
lated corporation and secured by the 
property, and that both corporations are 
equally liable on the debt.” Because 
the corporation was not “equally liable” 
on the debt (there was only a guaran- 
tee) and the entities were not both cor- 
porations, the First District found for 
the department. The court also con- 
cluded that the department has no duty 
to and no right to extend the exemp- 
tion beyond its terms so that it applies 
to all related party leases." 

In Regal Kitchens, the department 
addressed the fact of an admitted con- 
flict between the declaratory statement 
that the department had issued to Re- 
gal Kitchens and the TAAs it had is- 
sued to other taxpayers. However, the 
court recognized that a TAA is not an 
expression of the department’s policy, 
and that F.S. §213.22(1) specifically 
provides that a TAA has no precedential 
value to other taxpayers and that it is 
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not a rule, an order, or an expression of 
policy.® 

The First District Court of Appeal 
mentioned an equal protection argu- 
ment, but declined to rule on it, as it 
was not ripe for review in that case." A 
taxpayer can bring an equal protection 
claim if the department is engaging in 
any form of selective or discriminatory 
taxation. However, such a claim can 
only be brought after a tax is enforced 
and it can be reviewed only after the 
department has had an opportunity to 
address the issue in a hearing in which 
evidence is presented and a record is 
made. Because this was not the case in 
Regal Kitchens, an equal protection ar- 
gument was not ripe for review." 

In Bergh v. Florida Department of 
Revenue, the Fourth District Court of 
Appeal issued a per curiam opinion, 
which affirmed an order issued by the 
Florida Division of Administrative 
Hearings.'* In Bergh, the issue was 
similar to Regal Kitchens, except that 
individuals were leasing property to a 
corporation of which they were share- 
holders. The Florida Division of Admin- 
istrative Hearings refused to expand 
Florida Administrative Code Rule 12A- 
1.070(19)(c) beyond its express terms 
because the law requires that all excep- 
tions or exemptions in taxation are to 
be narrowly construed. Thus, to fit 
within the exemption, there would have 
to be two related “corporations,” which 
were “equally liable” on the underlying 
debt. If both entities were not corpora- 
tions or there was simply a guarantee 
(as opposed to the co-signing of a note), 
the exemption would not apply. As in 
Regal Kitchens, the last paragraph 
(prior to the conclusion) of the Bergh 
opinion states that TAAs may not be 
relied upon as precedent, despite the 
fact that the department issued TAAs 
which expanded the exemption to en- 
compass related entities other than cor- 
porations, and also applied it to guar- 
antees. 


Equal Protection 

The First District Court ofAppeal, in 
Regal Kitchens, correctly recognized 
that there was a conflict between the 
declaratory statement issued to Regal 
Kitchens and TAAs previously issued 
to other taxpayers,” and properly ad- 
dressed this conflict by concluding that 
a TAA is not an expression of policy and, 
thus, cannot be relied on as precedential 
authority. The court did not, however, 


address whether the department had a 
duty to give equal treatment to simi- 
larly situated taxpayers, as an equal 
protection argument was not ripe for 
review in Regal Kitchens.” The fact of 
the matter is that the department re- 
fused to retroactively apply its broad 
interpretation of the exemption, in 
which it had allowed the exemption to 
apply to entities other than related cor- 
porations and to guarantees.” 

On February 6, 1995, in response to 
Regal Kitchens, the department issued 
Tax Information Publication 95(A)-02. 
This publication stated that the depart- 
ment would continue to honor the ex- 
emption until it was amended, as it 
applied to related corporations which 
are co-makers (not guarantors) of the 
note which encumbers the underlying 
real property. In the publication, the 
department also recognized that there 
was uncertainty regarding the 
department’s prior interpretation of the 
exemption and that the department 
would accept offers to compromise pen- 
alties and/or interest if all of the follow- 
ing conditions were met: 


(1) the tax was paid no later than June 30, 
1995; 


(2) the taxpayer’s transaction was similar 
to one which was the subject of a prior TAA 
which indicated that no tax was due; 


(3) the taxpayer exercised ordinary care and 
prudence in attempting to comply with tax 
laws, and could show a reasonable reliance 
on the Department’s prior interpretation of 
the exemption; and 


(4) the taxpayer made a written request for 
the compromise of penalty and/or interest 
no later than June 30, 1995. 


By compromising penalties and inter- 

est, the department believed that it was 
being fair to those taxpayers who re- 
lied on the department’s prior interpre- 
tation, as enunciated in various TAAs.” 
It is true that TAAs may not be relied 
on as precedent, but a taxpayer should 
have some comfort level in taking a 
position espoused by the department. 
Moreover, in TAA 93A-009, the depart- 
ment stated the following with respect 
to Rule 12A-1.070(19)(c), as it existed 
at that time: 
As you are aware, the subject exemption is 
set forth in Rule 12A-1.070(19)(c) F.A.C. 
However, you should note that this rule 
paragraph is currently in the process of be- 
ing repealed, and when the repeal becomes 
effective, the subject exemption will be re- 
scinded prospectively from the effective date 
of said repeal. (Emphasis added.) 


In TAA 93A-009, the department in- 
terpreted the exemption broadly and 
applied it to a situation where individu- 
als rented property to a related corpo- 
ration and where the individuals guar- 
anteed the underlying debt. If the 
department intended to repeal the ex- 
emption prospectively, shouldn’t it be 
precluded from applying its narrow in- 
terpretation retroactively as well? Why 
should some taxpayers be exempt from 
sales tax because they were able to ob- 
tain a TAA which provided a broad in- 
terpretation, while those taxpayers who 
did not obtain a TAA were only able to 
compromise penalties and interest, pro- 
vided they paid the tax by June 30, 
1995? It seems that this inequity is 
grossly unfair and does not afford tax- 
payers equal protection of the law. Nev- 
ertheless, it is questionable whether a 
taxpayer’s challenge to the depart- 
ment’s retroactive position using an 
equal protection argument would be 
successful. It is possible that a court 
could hold that Rule 12A-1.070(19)(c), 
as it previously existed, was unconsti- 
tutional, and that the proper remedy is 
to strike the exemption altogether, even 
as it applied to related corporations that 
were equally liable on the underlying 
debt.” At a minimum, since March 27, 
1995, sales tax must be paid on all 
rental arrangements, even if the par- 
ties are related corporations who are 
equally liable on the underlying debt. 
To avoid the tax, taxpayers would have 
to restructure their entities. O 


1 F.A.C. Rule 12A-1.070(19)(c) (prior to its 
amendment, which became effective March 
27, 1995). 

2 FAC. Rule 12A-1.070(19). 

3 See, e.g., TAA 89A-037 (July 5, 1989) 
(guarantee did not suffice because not con- 
temporaneous with note); TAA 90A-014 
(Feb. 6, 1990) (guarantee provided equal li- 
ability because it was granted contempora- 
neously); TAA 90A-019 (Feb. 27, 1990) (part- 
nership/lessor and corporate partner of 
partnership/lessee); TAA 90A-020 (Feb. 27, 
1990) (absolute payment guarantee would 
suffice); TAA 91A-003 (Jan. 10, 1991) (part- 
nership/lessor and corporation/lessee); TAA 
91A-060 (Nov. 26, 1991) (partnership/lessor 
and corporate general partner of partner- 
ship/lessee); TAA 92A-028 (April 15, 1992) 
(partnership/lessor and corporation/lessee; 
guarantee did not suffice because not con- 
temporaneous with note); TAA 92A-060 
(Aug. 19, 1992) (stockholders/lessor and cor- 
poration/lessee); TAA 92A-071 (Oct. 6, 1992) 
(individual/lessor and corporations/lessee; 
unconditional payment guarantee suffices); 
TAA 92A-072 (Oct. 8, 1992) (trust/lessor and 
corporation/lessee; unconditional, unlimited, 
absolute and contemporaneous guarantee 


suffices); TAA 93A-009 (Feb. 17, 1993) (in- 
dividuals/lessor and corporation/lessee; un- 
conditional and absolute guaranty suffices). 

4 See Taxpayer Information Publication 
95(A)-02 (Feb. 2, 1995). 

5 See TAA 91A-060 (Nov. 26, 1991); TAA 
90A-019 (Feb. 27, 1990). 

® See TAA 92A-028 (April 15, 1992). 

7 See TAA 93A-009 (Feb. 17, 1993); TAA 
92A-060 (Aug. 19, 1992); TAA 92A-071 (Oct. 
6, 1992). 

8 See TAA 91A-003 (Jan. 10, 1991). 

® See TAA 92A-072 (Oct. 6, 1992). 

10 See TAA 93A-012 (April 2, 1993). 

1! See TAA 93A-019 (April 2, 1993); TAA 
93A-061 (Sept. 3, 1993); TAA 93A-070 (Oct. 
12, 1993); see also TAA 95A-009 (March 15, 
1995). 

12 Regal Kitchens Inc. v. Department of Rev- 
enue, 641 So. 2d 158, 161 (Fla. 1st D.C.A. 
1994). 

13 Td. at 163-4. 

4 Td. at 164. 

18 Td. 

16 Td. 

17 Td. 

18 15 FALR 5082 (Florida Department of 
Revenue). 

19 Regal Kitchens, 641 So. 2d 158, 164. 

20 Td. 

21 See supra note 3. The retroactive repeal 
of its broad interpretation only applies to 
taxpayers who did not obtain a TAA. See Fia. 
Stat. §212.031(1)(9)11. 

22 Td. 

23 See Department of Revenue v. Magazine 
Publishers of America, 604 So. 2d 459 (Fla. 
1992). 
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TAX LAW NOTES 


The IRS Goes After Charitable 
Remainder Trusts 


n 1994, I had the opportunity to 

seek, and ultimately obtain, a 

private letter ruling from the 

Internal Revenue Service on 
behalf of a client who is a corporate 
trustee. The ruling involved certain 
generation-skipping transfer (GST) tax 
implications of a charitable remainder 
trust created upon the death of a 
grantor under his revocable trust.! 
Because the trustee was unsure regard- 
ing the resolution of certain GST tax 
issues under the existing law and 
wanted to avoid taking any position 
which might prejudice any of the ben- 
eficiaries, it took the conservative ap- 
proach of seeking a private letter rul- 
ing. Upon receipt of the ruling, the 
fiduciary, in good faith reliance, filed an 
estate tax return, funded the charitable 
trust, informed the beneficiaries of the 
various distribution requirements, and 
considered the matter resolved. If that 
were only so. 

A few months later, I received a call 
from Washington indicating that the 
IRS was considering a revocation of our 
ruling. After numerous discussions 
with the IRS, two things became fairly 
clear: 1) There was something about our 
ruling that caused them great concern 
and it probably had nothing to do with 
the GST tax; and 2) the rational legal 
arguments which supported the ruling 
as originally issued were not going to 
stand in the way of a revocation. This 
change of heart, when considered in 
connection with the IRS’ announcement 
in Notice 94-78 that it will be challeng- 
ing charitable remainder trusts de- 
signed to avoid income taxes,” appears 
to signal the beginning of a calculated 
attack by the IRS on certain types of 


An edited version of this article was pub- 
lished in the Journal of Taxation of Exempt 
Organizations, vol. 7, p. 232, March/April 
1996. 
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The income tax 
planning use of 
charitable remainder 
trusts has been 
raised directly 
by the IRS 
in Notice 94-78 


by Joseph T. Ducanis, Jr. 


charitable remainder trusts and their 
related tax benefits. 


Private Letter Ruling 9440010 

Pursuant to the terms of the revo- 
cable trust of a decedent, the residue of 
the trust was set aside in a charitable 
trust for the benefit of a grandniece and 
grandnephew, for their joint lives, with 
the remainder to be paid to a qualify- 
ing charitable beneficiary.* Except as 
discussed below, the trust qualified in 
all respects under Internal Revenue 
Code (Code) §664 and the Treasury 
Regulations (Regs) promulgated there- 
under as a charitable remainder annu- 
ity trust. Based upon the ages of the 
annuitants, the applicable annuity rate 
under the trust, and the valuation rules 
under Code §7520, the value of the re- 
mainder interest was calculated to be 
zero.‘ 


Because the annuitants constituted 
“skip persons” under Code §2613, the 
issue arose as to whether a GST tax 
would be assessed upon the funding of 
the trust by the trustee, or whether the - 
GST tax would be assessed on taxable 
distributions made over time to the 
annuitants. If the trust qualified as a 
charitable remainder annuity trust for 
purposes of the GST rules, it is clear 
that no GST tax would have to be paid 
upon funding.’ However, if the trust 
failed to qualify as such, there would 
be a direct skip and GST tax would have 
to be paid upon funding. Acting in its 
capacity as an impartial fiduciary, the 
trustee reviewed the law and could not 
adequately determine whether a chari- 
table remainder annuity trust with no 
calculable remainder qualified as a 
charitable remainder annuity trust for 
GST purposes. 

The Regs under Code §2055 provide 
that, for estate tax purposes, no deduc- 
tion is allowable with respect to a chari- 
table remainder trust unless the possi- 
bility that the charitable transfer will 
not become effective is so remote as to 
be negligible.6 The Regs under Code 
§644 define the term “charitable re- 
mainder trust” as a trust 1) with respect 
to which a deduction is allowable un- 
der §§170, 2055, 2106, or 2522; and 2) 
which meets the description of a chari- 
table remainder annuity trust or a 
charitable remainder unitrust as de- 
scribed in the Regs under Code §664.’ 
In our case, it was clear that the deduc- 
tion was zero because of the relatively 
young ages of the annuitants and that 
the trust met the general description 
of a charitable remainder annuity trust 
under the Regs. The issue, however, 
was whether the trust may qualify as a 
charitable remainder trust for GST 
purposes even though no charitable es- 
tate tax deduction was “allowable” un- 


| 
5 
» 


der Code §2055. 

Nothing was found in any of the re- 
search which would answer this ques- 
tion directly. However, some of the IRS’ 
language in Revenue Ruling 77-374 
seemed to indicate that a trust can be 
considered a charitable remainder trust 
even if no charitable deduction is allow- 
able. Rev. Rul. 77-374 involved the 
provisions of the Code §664 Regs dis- 
cussed above and the application of the 
related requirement introduced by Rev. 
Rul. 70-452 known as the “five-percent 
test.” Essentially, the holding of Rev. 
Rul. 77-374 was that a charitable re- 
mainder annuity trust which failed the 
five-percent test could not be reformed 
to increase the charity’s interest in or- 
der to comply with the requirements of 
Rev. Rul. 70-452 and the Regs under 
Code §2055.” As part of the rationale 
for its ruling, the IRS stated that “in 
neither an annuity trust, a unitrust, nor 
a pooled income fund must the non- 
charitable beneficiary receive an 
amount less than the amount that 
would deplete the trust prior to the 
death of the noncharitable beneficiary,” 
thus implying that a charitable remain- 
der annuity trust with no calculable 
remainder still qualifies as a charitable 
remainder annuity trust for other tax 
purposes." 

In our initial private letter ruling, the 
IRS concluded that the trust did qualify 
as a charitable remainder annuity trust 
even though no deduction was allow- 
able for estate tax purposes, stating 
that “the fact that the probability ex- 
ceeds five percent that a noncharitable 
beneficiary will survive the exhaustion 
of a fund in which the charity has a re- 
mainder interest and, thus, the estate 
will not be eligible for a charitable de- 
duction, does not, however, affect the 
classification of the trust as a charitable 
remainder annuity trust.” 


The IRS About-Face: 
Private Letter Ruling 9532006 

After almost a year of debate, the IRS 
issued a modified ruling which essen- 
tially reversed its position on the quali- 
fications of the trust as a charitable 
remainder annuity trust. 

Why was the IRS so insistent on 
changing its answer? Perhaps there 
was a desire to obtain the benefit of the 
GST taxes up front (as a “direct skip”) 
rather than waiting to receive the taxes 
as each annuitant receives his or her 
annuity payment (as a “taxable distri- 


bution”). The problem with this ra- 
tionale is that, in this case, the present 
value of the amount of GST tax which 
the IRS will receive on the taxable dis- 
tributions over time far exceeds the 
lump sum amount which would be re- 
ceived as a tax on a direct skip.“ If the 
IRS revokes a ruling which results in 
its receiving less GST taxes, then per- 
haps it is looking at a much bigger pic- 
ture. Ifa trust like the one in our rul- 
ing is not determined to be a valid 
charitable remainder trust under Code 
§664 because it fails the five-percent 
test, then any favorable income tax 
treatment (such as the deferral of capi- 
tal gain recognition) under those pro- 
visions would apparently be eliminated. 

The entire basis for the IRS’ reversal 
was stated as follows: “[Section] 1.664- 
1(a)(1)(iii(a) of the Income Tax Regu- 
lations provides that the term ‘chari- 
table remainder trust’ means a trust 
with respect to which a deduction is al- 
lowable under §§170, 2055, 2106 or 
2522, and which meets the description 
of a charitable remainder annuity trust 
or a charitable remainder unitrust.” 

Apparently, disregarding the impact 
of Rev. Rul. 77-374, the IRS concluded 
that this definitional language, which 
was clearly cited to the IRS in my ini- 
tial letter ruling request (but not men- 
tioned in PLR 9440010 as published), 
was now determinative of the issue. 
Fortunately, I was able to obtain relief 
under Code §7805(b) which essentially 
preserved income tax exempt status for 
the trust. By the same token, the IRS 
was able to eliminate what it charac- 
terized many times in our conversations 
as a “bad ruling” in order to send a sig- 
nal to future taxpayers. 

The income tax planning use of chari- 
table remainder trusts has been raised 
directly by the IRS in Notice 94-78, in 
the context of a rather abusive taxpayer 
practice."* In this notice, the IRS an- 
nounced that it will challenge transac- 
tions that attempt to use a charitable 
remainder unitrust to convert appreci- 
ated assets into cash while avoiding 
(rather than deferring) a substantial 
portion of the tax on the gain."’ In these 
types of transactions, appreciated as- 
sets are transferred to a short-term 
trust that has a high unitrust payout. 
The example provided is of capital as- 
sets with a value of $1 million and a 
zero basis being contributed to a trust 
on January 1. The assets earn income, 
and the term of the trust is two years. 


The unitrust amount is set at 80 per- 
cent of the fair market value of the trust 
assets valued annually.* 

The unitrust amount required to be 
paid for the first year is $800,000 but 
no distributions are made to the donor 
as the recipient of the unitrust amount. 
At the beginning of the second year, the 
assets are sold for $1 million; the first- 
year $800,000 unitrust amount is dis- 
tributed to the donor between January 
1 and April 15 of the second year. The 
second-year unitrust amount is 
$160,000 (80 percent times the 
$200,000 net fair market value of the 
trust assets). At the end of the second 
year, the trust terminates, and $40,000 
is paid to a charitable organization.” 

The taxpayer would contend that, 
because no assets are sold or distrib- 
uted to the donor during the first year, 
the entire $800,000 unitrust amount is 
characterized as a distribution of trust 
corpus under Code §664(b)(4). The 
$160,000 second-year unitrust amount 
is characterized as capital gain, on 
which the grantor pays tax of $44,800 
($160,000 x .28). The grantor is left 
with $915,200 in cash ($800,000 from 
the first year and $115,200 net from the 
second year). If the grantor had sold 
the assets directly, there would have 
been a tax of $280,000 on the $1 mil- 
lion capital gain, with a net cash bal- 
ance to the grantor of $720,000.” 

The IRS states that it will challenge 
these types of transactions and that “a 
mechanical and literal application of 
regulations that would yield a result 
inconsistent with the purposes of the 
charitable remainder trust provisions 
may not be respected.” It is difficult 
to argue (with a straight face) that the 
IRS should not challenge this type of 
maneuver. As I have heard it said, “Pigs 
get fat and hogs get slaughtered.” 

However, there is a wide gap between 
the abusive practice addressed in No- 
tice 94-78 and a blanket disqualifica- 
tion of charitable trusts from favorable 
income tax treatment simply because 
they fail the five-percent test. None- 
theless, the signs all point to a crack- 
down on the use of charitable trusts. In 
our numerous conferences with the IRS, 
it was hinted that the IRS had received 
another ruling request which had 
caused the IRS to “rethink” our ruling. 
Also, in a recently produced continuing 
professional education publication, the 
IRS’ Exempt Organization Division re- 
cently indicated that, in 1996, it will be 
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studying “new areas of concern” such 
as charitable remainder trusts and ac- 
celerated versions of such trusts.” 
Planning in this area is clearly not go- 
ing to be getting any easier. 0 


1 Priv. Ltr. Rul. 9440010 (Oct. 7, 1994). 

2 Notice 94-78, I.R.B. 1994-32, July 21, 
1994. 

3 Priv. Ltr. Rul. 9440010 (Oct. 7, 1994). 

4 Id. 

5 26 U.S.C. §2652(c)(1)(C)(i). This provi- 
sion provides that the interest of a charitable 
beneficiary under a charitable remainder 
annuity trust will be considered “an inter- 
est in property held in trust” for purposes of 
the GST rules. Accordingly, under 26 U.S.C. 
§2613, a charitable remainder annuity trust 
would not be considered a “skip person” and, 
thus, no direct skip would occur upon fund- 
ing of the trust. 


® Treas. Reg. §20.2055-2(b). 

7 Treas. Reg. §1.664-1(a)(1)(iii)(a). 

§ Rev. Rul. 77-374, 1977-2 C.B. 29. 

® Treas. Reg. §20.2055-2(b); Rev. Rul. 70- 
452, 1970-2 C.B. 199. The five-percent test 
established under Rev. Rul. 70-374 provides 
that a charitable deduction is not allowable 
where the probability exceeds five percent 
that a noncharitable beneficiary will survive 
the exhaustion of a fund in which a charity 
has a remainder interest. 

10 Rev. Rul. 77-374, 1977-2 C.B. 329. 

1 Td. The IRS noted that Code §2055(e)(3) 
allows for the amendment of a trust instru- 
ment only if and to the extent it is neces- 
sary to meet the requirements of Code 
§2055(e)(2)(A). The provisions of Code 
§2055(e)(2)(A) require that the charitable 
remainder trust be in the form of an annu- 
ity trust, a unitrust, or a pooled income fund. 
Since Reg. §§1.664-2, 1.664-3, and 1.642(c)- 
5 do not require that the noncharitable ben- 
eficiary receive an amount that would de- 
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plete the trust prior to the death of the 
noncharitable beneficiary, the IRS held that 
Code §2055(e)(3) does not authorize amend- 
ments to increase the charity’s interest in 
the trust. In so holding, the IRS implied that 
the trust already constituted a “charitable 
remainder trust” even though no deduction 
under §170 or §2055 was allowable because 
the probability that a noncharitable benefi- 
ciary would survive the exhaustion of a fund 
exceeded five percent. 

12 Priv. Ltr. Rul. 9440010 (Oct. 7, 1994). 

18 Priv. Ltr. Rul. 9532006 (Aug. 11, 1995). 

14 This conclusion is based upon an initial 
funding of approximately $1,960,000, a to- 
tal annual annuity payment of eight percent, 
the ages of the joint annuitants (44 and 46), 
the estimated period of exhaustion of the 
trust under Rev. Rul. 77-374 (28 years), and 
a6.6 percent discount rate for present value 
purposes (120 percent of the mid-term fed- 
eral rate as of the date of death of the 
grantor). Based upon these assumptions, 
the total present value of GST tax which 
would be paid on taxable distributions over 
time would be $567,934, whereas the GST 
tax paid up front on a direct skip would be 
$363,000. 

18 Priv. Ltr. Rul. 9532006 (Aug. 11, 1995). 

16 TRS Notice 94-78, 1994-32 I.R.B. 15. 

17 

19 Td. 

#2 BNA Daily Tax Report, Aug. 28, 1995, 
p.G-1. 
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LABOR AND EMPLOYMENT LAW 


Baiton v. Carnival Cruise Lines: 
An Important Decision in the Evolution of 
Florida’s Whistle-Blower’s Act 


lorida’s Whistle-Blower’s 

Act,! which became effective 

June 7, 1991, prohibits pri- 

vate sector employers from 
taking retaliatory personnel action 
against employees who “blow the 
whistle” on employers who violate the 
law, or against employees who refuse 
to participate in violations of the law. 
The act provides employees a civil cause 
of action for such retaliation.? Since the 
act’s passage, few decisions interpret- 
ing its substance have been reported. 
However, the Third District has re- 
cently addressed an interesting ques- 
tion of interpretation in Baiton v. Car- 
nival Cruise Lines, Inc., 661 So. 2d 313 
(Fla. 3d DCA 1995). The court’s opin- 
ion in Baiton is important both for its 
legal, as well as its practical, repercus- 
sions. 


Baiton: The Facts 

The facts before the Third District in 
Baiton were fairly simple. The plaintiff, 
Luis Baiton, was a seaman employed 
by the defendant, Carnival. Baiton 
agreed to testify as a witness for a fel- 
low seaman, Rufino Medina, who had 
filed a lawsuit against Carnival under 
the Jones Act. Baiton alleged that Car- 
nival attempted to compel him to give 
an untrue statement in Medina’s case. 
Baiton further alleged that when he 
refused, Carnival discharged him in 
retaliation for his agreement to testify 
for Medina, and his refusal to give a 
false statement.’ 

Baiton brought suit against Carnival 
for retaliatory discharge under Florida’s 
Whistle-Blower’s Act, alleging that he 
was fired for refusing to lie under oath.‘ 
Carnival’s argument in defense of its 
personnel action was, inter alia,® that 
Baiton failed to satisfy a condition pre- 
cedent to recovery under the Whistle- 
Blower’s Act, insofar as he had failed 


The Baiton court 
based its opinion on 
an erroneous 
reading of the plain 
language of the 
statute, rather than 
on what surely must 
have been the 
legislative intent 
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to provide written notice prior to the 
retaliatory personnel action to Carni- 
val. 


The Problem Inherent in 
the Legislative Language 

It is important, primarily, to under- 
stand the statutory numbering system 
as described in the preface to each vol- 
ume of the Florida Statutes.° The sub- 
divisions of the Florida Statutes are 
chapter, section, subsection, paragraph, 
and subparagraph. The subdivisions 
relevant for purposes of the Whistle- 
Blower’s Act are Ch. 448, §§448.102, 
448.103, Subsections 448.102(1), 
448.103(1), and 9448.103(1)(c). For pur- 
poses of simplicity, this article will re- 
fer to 1448.103(1)(c) as “para. (c).” 
© The Ambiguity Present in the Statute 

Carnival’s defense relied on a good 
faith interpretation of §448.102 and 


para. (c). Section 448.102 provides the 
“meat” of the statute, that is, the pro- 
hibited acts by an employer: 


An employer may not take any retaliatory 
personnel action against an employee be- 
cause the employee has: 


(1) Disclosed, or threatened to disclose, to 
any appropriate governmental agency, un- 
der oath, in writing, an activity, policy, or 
practice of the employer that is in violation 
of a law, rule, or regulation. However, this 
subsection does not apply unless the em- 
ployee has, in writing, brought the activity, 
policy, or practice to the attention of a su- 
pervisor or the employer and has afforded 
the employer a reasonable opportunity to 
correct activity, policy, or practice. 


(2) Provided information to, or testified be- 
fore, any appropriate governmental agency, 
person, or entity conducting an investiga- 
tion, hearing, or inquiry into an alleged vio- 
lation of a law, rule, or regulation by the 
employer. 


(3) Objected to, or refused to participate in, 
any activity, policy, or practice of the em- 
ployer which is in violation of a law, rule, or 
regulation.” 


If one reads §448.102 in isolation, it 
seems as if only subsection (1) requires 
an employee to provide written notice 
to the employer in order to lodge a com- 
plaint under the act. 

In conjunction with the prior section, 
§448.103 provides the procedural 
mechanism for bringing such a claim: 
“(1)(a) An employee who has been the 
object of a retaliatory personnel action 
in violation of this act may institute a 
civil action in a court of competent ju- 
risdiction for relief... .”* 

More specifically, para. (c) states: 
An employee may not recover in any action 
brought pursuant to this subsection if he 
failed to notify the employer about the ille- 
gal activity, policy, or practice as required by 
s. 448.102(1) or if the retaliatory personnel 
action was predicated upon a ground other 


than the employee’s exercise of a right pro- 
tected by this act.® 
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The problem, or so it seems, is that 
para. (c), in direct contravention of 
$448.102, apparently requires an em- 
ployee to provide written notice to the 
employer of the illegal activity, policy, 
or practice prior to the retaliatory per- 
sonnel action, whether the employee 
plans on bringing an action to redress 
a violation of sub. 448.102(1), as well 
as sub. 448.102(2) or (3). This “problem” 
becomes patently clear upon a close 
reading of para. (c). 


Carnival’s Position 

Para. (c) can be interpreted in two 
ways. Carnival, in the Baiton case, 
made an argument that can be summa- 
rized in the following fashion: Para. (c) 
states that an employee may not re- 
cover in any action brought pursuant 
to “this subsection” if the employee 
failed to notify the employer about the 
illegal activity, policy, or practice as re- 
quired by sub. 448.102(1). “This subsec- 
tion,” as stated in para. (c), must refer 
to sub. 448.103(1), which provides the 
general procedure for instituting a civil 
action under the Whistle-Blower’s Act. 
Sub. 448.103(1), in turn, necessarily 
encompasses actions brought pursuant 
to sub. 448.102(1), (2), or (3). Thus, what 
this effectively amounts to is that an 
employee desiring to bring an action un- 
der Florida’s Whistle-Blower’s Act must 
do so pursuant to sub. 448.103(1) and, 
in line with para. (c), must provide the 
employer with written “pre-termina- 
tion” notice, whether the employee is 
complaining about retaliatory person- 
nel action taken in response to circum- 
stances akin to those described in sub. 
448.102(1), (2), or (3). This argument is 
well supported so long as the statute is 
read literally. 
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According to the 
Baiton court, an 
employee should not 
have to provide his 
employer with 
written “pre- 
termination” notice 


Baiton’s Position 

The other stance that one could take 
on the statute is to read §448.102 solely 
apart from §448.103. Reading the stat- 
ute that way, there is absolutely no 
mention of written “pre-termination” 
notice in sub. 448.102(2) or (3), as com- 
pared to sub. 448.102(1)."° Taking that 
argument to its logical conclusion then, 
the legislature could not possibly have 
intended a written “pre-termination” 
notice requirement for an employee 
planning on bringing an action to re- 
dress violations of sub. 448.102(2) or (3). 


Baiton: Just Result, 
Flawed Analysis 

The Baiton court, in reaching a re- 
sult that was at odds with Carnival’s 
argument, based its opinion on an er- 
roneous reading of the plain language 
of the statute, rather than on what 
surely must have been the legislative 
intent. The result is just; an employee 
should not have to provide his employer 
with written “pre-termination” notice, 
especially if the employee is simply ob- 
jecting to a practice or policy of the 
employer which is in violation of a law, 
rule, or regulation. If this were the case, 
then the following two situations might 
occur as a consequence: 

1) EmployeeA, in good faith and with 
the sole intent to remedy the situation, 
verbally objects to a practice or policy 
of the employer’s that is in violation of 
a law, rule, or regulation. Employer 
fires Employee A. Employee A is left 
with no recourse under the Whistle- 
Blower’s Act because Employee A did 
not object in writing. 

2) Employee B, attempting to “build 


a case” against the employer, objectsin 
writing to a practice or policy of the 
employer’s that is in violation of a law, 
rule, or regulation. Employer fires Em- 
ployee B. Employee B may institute a 
civil action under the Whistle-Blower’s 
Act because Employee B objected in 
writing. 

This cannot possibly have been the 
intent of the legislature in drafting Ch. 
448. Florida’s Whistle-Blower’s Act is a 
remedial statute. If, in fact, the writ- 
ing requirement went to all three sub- 
sections of §448.102, then the statute 
would be, for all practical purposes, 
defunct. Most employees, whether it be 
because they do not know enough to put 
their complaints in writing or because 
they fear retaliation, are not going to 
put anything in writing. The very em- 
ployees whom the statute is meant to 
cover would be excluded. Thus, the 
Baiton decision is a good one. With this 
said, however, the court reached its re- 
sult with flawed analysis." 

The court began its analysis by reit- 
erating Carnival’s argument that 
“Baiton has failed to satisfy a condition 
precedent to recovery under the 
whistle-blower statute.” The court 
then cited to §448.102 and para. (c), the 
relevant provisions of the statute pre- 
viously outlined in this article." At this 
point, however, the court’s opinion be- 
gins to go astray. 

The court correctly states that under 
sub. 448.102(1), an employer may not 
take a retaliatory personnel action 
against an employee who has disclosed 
or threatened to disclose “an activity, 
policy, or practice of the employer that 
is in violation of a law, rule, or regula- 
tion.” Continuing, the court notes that 
sub. 448.102(1) also provides that “this 
subsection” does not apply unless the 
employee has, in writing, brought the 
activity, policy, or practice to the atten- 
tion of the employer. The court opines 
that the reference in sub. 448.102(1) to 
“this subsection” means_ sub. 
448.102(1).* What the court fails to re- 
alize, however, is that the ambiguity 
exists in the reference to “this subsec- 
tion” in para. (c), not sub. 448.102(1). 
The court does not even deal with the 
ambiguous reference in para. (c). Us- 
ing the court’s reasoning, if the refer- 
ence in sub. 448.102(1) to “this subsec- 
tion” means subsection 448.102(1), then 
the reference in para. (c) (“An employee 
may not recover in any action brought 
pursuant to this subsection”) must be 


referring to sub. 448.103(1). This is so 
because an employee cannot “bring” an 
action pursuant to subsection 
448.102(1); that subsection concerns 
prohibitions, rather than procedure. 
Thus, because an employee can only 
“bring” an action pursuant to subsec- 
tion 448.103(1)(a), an employee techni- 
cally should not be able to commence 
an action under the Whistle-Blower’s 
Act unless the employee notified the 
employer as required by sub. 
448.102(1). 

Whether the court intentionally 
evaded this ambiguity or simply missed 
it, the result in Baiton is more impor- 
tant. Baiton stands for the proposition 
that the written notice requirement 
only applies to sub. 448.102(1).'° There 
is no comparable written notice require- 
ment for a claim made by an employee 
under sub. 448.102(2), or more impor- 
tantly sub. 448.102(3), relating to an 
employee objection to, or refusal to par- 
ticipate in, “any activity, policy, or prac- 
tice of the employer which is in viola- 
tion of a law, rule, or regulation.”'* 


Conclusion: Baiton’s Legal 
and Practical Ramifications 

The Baiton decision is important both 
from a legal and a practical standpoint. 
Legally, the decision is significant be- 
cause of the paucity of case law constru- 
ing the substantive portions of the act."” 
Assuming the decision stands, and for 
practitioners in the Third DCA at least, 
the initial interview with a potential 
whistle-blower becomes simple: “Did 
you object to a practice or policy of the 
employer that was in violation of a law, 
rule, or regulation?” Of course, there are 
still many open questions under the 
statute that will presumably be re- 
solved as the act’s judicial evolution 
continues, such as the availability of 
punitive damages,’ and what exactly 
constitutes a “law, rule, or regulation.” 
From a practical angle, the Baiton de- 
cision is extremely important for the 
guidance it gives to employees, as well 
as employers. Both sides now know a 
little more about their rights under the 
act. Of course, in the initial interview 
with potential whistle-blowers, it is still 
wise to find out if the employee put any- 
thing in writing; without any writing, 
the problem for counsel is an age-old 
one. Now, exactly what constitutes a 
writing, for purposes of Florida’s 
Whistle-Blower’s Act, is a question bet- 
ter left for another day. O 


1 Fla. Laws Ch. 91-285, §§4-8, codified at 
Fa. Stat. §§448.101-.105, (1993). 

2 Arrow Air, Inc. v. Walsh, 645 So. 2d 422 
(Fla. 1994). An employee who has been the 
object of a retaliatory personnel action has 
a cause of action for damages, reinstate- 
ment, and injunctive relief. Fia. Star. 
§§448.101(5), 448.103 (1993); see also 
Forrester v. John H. Phipps, Inc., 643 So. 2d 
1109 (Fla. 1st D.C.A. 1994). 

3 Baiton v. Carnival Cruise Lines, Inc. , 661 
So. 2d 313 (Fla. 3d D.C.A. 1995). 

‘ Baiton also brought suit against Carni- 
val for retaliatory discharge under federal 
maritime law. Id. at 314. See Smith v. Atlas- 
Off-Shore Boat Serv., Inc., 653 F.2d 1057, 
1061-1064 (5th Cir. 1981) (holding that an 
employer may not retaliate against an at- 
will employee for filing a Jones Act claim). 

5 Carnival advanced two additional argu- 
ments. First, it argued that the Whistle- 
Blower’s Act is preempted by federal gen- 
eral maritime law relating to retaliatory 
discharge. The court swiftly rejected this 
argument, stating, “We perceive no incon- 
sistency with federal law or federal policy 
by application of the Florida whistle-blower 
statute in this factual context.” Baiton, 661 
So. 2d at 315 (footnote omitted). Second, 
Carnival debated whether Baiton’s allega- 
tions were sufficient to state a cause of ac- 
tion under the act. The court held that a 
claim had been stated under Fua. Star. 
§448.102(3) (1993). Id. 

® See infra note 14 and accompanying text. 

7 Fra. Stat. §448.102 (1993). 

8 Fra. Stat. §448.103(1)(a) (1993). 

® Fra. Stat. §448.103(1)(c) (1993) (empha- 
sis added). 

10 See discussion in “Baiton: Just Results, 
Flawed Analysis,” in this article. See also 
Baiton, 661 So. 2d at 316. 

1 Florida’s Whistle-Blower’s Act is reme- 
dial in nature. Thus, as the Supreme Court 
stated in Martin County v. Edenfield, 609 
So. 2d 27 (Fla. 1992), in construing Fa. Star. 
§112.3187, the Whistle-Blower’s Act for pub- 
lic employees, “we believe it clear that the 
Whistle-Blower’s Act is a remedial statute 
designed to encourage the elimination of 
public corrupiion by protecting public em- 
ployees who ‘blow the whistle.’ As a reme- 
dial act, the statute should be construed lib- 
erally in favor of granting access to the 
remedy.” Edenfield, 609 So. 2d at 29. Fol- 
lowing Edenfield’s lead, the Baiton court 
should have simply reasoned that because 
the statute is ambiguous and susceptible to 
interpretations, it must be read in a man- 
ner which effectuates rather than frustrates 
the major purpose of the legislature, that is, 
to grant access to the remedy. See U.S. v. 
Reyes, 782 F. Supp. 609 (S.D. Fla. 1992); 
Lowry v. Parole and Probation Com’n, 473 
So. 2d 1248 (Fla. 1985) (Where reasonable 
differences arise as to the meaning or appli- 
cation of a statute, the legislative intent 
must be the polestar of judicial construc- 
tion.); 1958 Op. Atty. Gen. 058-237, July 28, 
1958 (A fundamental rule of statutory con- 
struction is to consider the spirit and intent 
of a statute.). 

12 Baiton, 661 So. 2d at 316. 

13 See discussion in “The Problem Inherent 
in the Legislative Language,” in this article. 

4 Baiton, 661 So. 2d at 316. The court sub- 


stantiates this interpretative reading by ac- 
knowledging that according to the statutory 
numbering system as described in the pref- 
ace to each volume of the 1993 Florida Stat- 
utes, page vii, the subdivisions of the Florida 
Statutes are chapter, section, subsection, 
paragraph, and subparagraph, and that the 
subdivisions relevant here are: Ch. 448, 
§448.102, and Subsection 448.102(1). Id. at 
316 n.5. 

8 Baiton, 661 So. 2d at 316. 

17 For other decisions construing the act, see 
Arrow Air, 645 So. 2d 422 (Fla. 1994); 
Forrester v. John H. Phipps, Inc., 643 So. 2d 
1109 (Fla. 3d D.C.A. 1995). 

18 Subsection 448.103(2) provides for the 
following relief: 

a) An injunction restraining continued 
violation of this act. 

b) Reinstatement of the employee to the 
same position held before the retaliatory 
personnel action, or to an equivalent posi- 
tion. 

c) Reinstatement of full fringe benefits 
and seniority rights. 

d) Compensation for lost wages, benefits, 
and other remuneration. 

e) Any other compensatory damages al- 
lowable at law. 

However, subsection 448.105 provides, 
“This act does not diminish the rights, privi- 
leges, or remedies of an employee or em- 
ployer under any other law or rule or under 
collective bargaining or employment con- 
tract.” 
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FAMILY LAW 


The Not-So-Simple Coverture Fraction: 


Do Attorneys Risk More Than Embittered Clients? 


ost family law attorneys 
who have confronted re- 
tirement plan issues 
more than once have, at 
one time or another, almost certainly 
worked with a coverture fraction. A 
coverture fraction is also called a time 
rule portion.’ It equals the number of 
years or months of retirement plan par- 
ticipation during which both husband 
and wife were married, divided by the 
number of years or months that the 
participant participated in the subject 
plan.? This service fraction is then mul- 
tiplied by some pension benefit in or- 
der to determine a marital portion of 
that benefit. This concept is so simple 
that many people who know little, if 
anything, about plans, feel comfortable 
using it. Unfortunately, this is often a 
very false comfort. 

It is a common perception that a 
coverture fraction has a dual applica- 
tion for defined benefit property. Ap- 
plied to a benefit in pay status, it in- 
creases the marital benefit with COLA 
increases in salary occurring after the 
date of the dissolution of marriage. It 
is then reasoned, if it is applied to a 
current accrued benefit, that the prod- 
uct is a true representation (or at least 
a good approximation) of the earned 
marital benefit without such increases. 
Both perceptions are false. 

There is a proper use for a coverture 
fraction, and an improper use. Part 1 
of this article will concentrate on the 
proper use. An historical perspective of 
the coverture fraction will show that 
there was not only an intended proper 
use, but also that when used properly, 
it coordinates with the way benefit ac- 
cruals are typically calculated by most 
plan administrators under ERISA. Gov- 
ernment plans, like the Federal Em- 
ployees Retirement System (FERS), 
and the Civil Service Retirement Sys- 
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Part 1 


| 


The drafter must 
carefully consider 
whether it makes 
sense to use a 
coverture fraction 
when there is a 
substantial 
premarital plan 
participation 


by Jerry Reiss and 
Douglas H. Reynolds 


tem (CSRS), provide model language, 
if used, of the proper use of a coverture 
fraction. Yet, federal rules are suffi- 
ciently flexible that a practitioner need 
not use the suggested language and 
may, accordingly, apply the coverture 
fraction improperly. 

Proper use of a coverture fraction can 
be found in a QDRO where it is applied 
to some future (defined) benefit accrual 
occurring after the parties divorce. 
Even when applied properly, there are 
six scenarios that can often produce 
results different than expected. Two of 
them result in a windfall for the non- 
participant spouse. The other four can 
severely shortchange the nonpartici- 
pant spouse. In addition, proper use of 
a coverture fraction in a QDRO is often 


accompanied by unnecessary restric- 
tions of many of the nonparticipant 
spouse’s rights, simply because the 
drafter did not know how to deal with 
both the complexity of those rights and 
the coverture fraction at the same time. 
Failure to address these contingencies 
with protective language in the QDRO 
could pose serious malpractice liability 
for the practitioner. 

Part 2 of this article will show the 
improper use of a coverture fraction 
suggested by the Trant decision.* The 
article will further demonstrate why it 
is error to follow Trant, and how it pro- 
duces incorrect, unintended, and even 
nonsensical results which violate the 
Florida statutory definition of marital 
and nonmarital property. 


The Coverture 
Fraction and Its Roots 

The concept behind a service fraction 
can be traced to the early days of 
ERISA, which could be used to satisfy 
certain minimum accrued benefit stan- 
dards first introduced under ERISA.‘ 
This standard was known as the Frac- 
tional Method.5 

A service fraction is created by tak- 
ing the number of years of service (mea- 
sured as plan years of service or total 
years of employer service) divided by 
the number of years of possible service 
at the normal retirement date defined 
under the plan. The fraction then pro- 
duced is multiplied by a benefit at the 
normal retirement date in order to de- 
termine what portion of that benefit 
had been earned if the participant was 
then to separate from service.® The pro- 
jected benefit at normal retirement, 
against which the fraction is multiplied, 
is a benefit that uses current average 
monthly compensation in the benefit 
formula, as if the participant’s benefit 
was determined on the date of re- 


bis, 


tirement using today’s current average 
salary.’ 

The Fractional Method is the most 
widely used standard for determining 
benefit accruals under ERISA. Its use 
may be understood by the following two 
examples. 
¢ Example 1: A benefit formula under 
the plan provides the participant with 
50 percent of average monthly compen- 
sation. The accrued benefit uses the 
Fractional Method approach based 
upon plan years of participation. For 
purposes of our example, the partici- 
pant-husband entered the plan at age 
25 and will be eligible for normal re- 
tirement at age 65. He is now age 35 
with an average salary of $2,000 per 
month. 

His projected benefit at normal retire- 
ment age may be measured at any at- 
tained age. At age 35, this projected 
benefit is $1,000 per month: 50% x 
$2,000 per month. If he works from his 
date of plan entry, age 25, to his nor- 
_ mal retirement age, 65, he will have 
then accumulated 40 years of service. 
At age 35, he has accumulated 10 years 
of credited service, from which it takes 
40 years of service in order to accrue 
the full projected benefit. At age 35, that 
projected benefit is $1,000 per month. 
His accrued benefit measured at age 35 
is 10/40 x $1,000 per month, or $250 
per month. 

If the participant married at age 35, 
his premarital portion of benefit would 
be the $250 per month calculated above, 
and first payable 30 years later at age 
65. 
¢ Example 2: Assume the same facts as 
in Example 1, except that the partici- 
pant was married at age 35, and is now 
age 45, with an average salary of $4,000 
per month. 

His projected benefit at normal retire- 
ment age is 50% x $4,000/mo. = $2,000/ 
mo. At normal retirement age, he still 
has 40 years of service. At age 45, he 
has 20 years of credited plan participa- 
tion. The accrued benefit at age 45 is 
$1,000/mo.: 20/40 x $2,000/mo, as cal- 
culated in Example 1. 

Florida law provides that property 
which is premarital® continues to be 
premarital unless there was a signifi- 
cant marital contribution that added to 
its appreciated value.° In this regard, 
an estate that was premarital would 
continue to be entirely premarital, un- 
less the owner of that estate invested 
significant marital time trying to im- 


prove its value. It is clear from this law 
that an IRA asset acquired before the 
matriage, or a pension account balance 
accrued before the marriage, would be 
premarital. This premarital asset would 
be entitled to passive appreciation.’° 
Any marital contribution that helps 
appreciate the premarital benefit be- 
comes marital. 

In a defined contribution plan, this 
concept is easy to apply. Marital contri- 
butions, and the appreciation on those 
marital contributions, become marital 
property. It follows that everything else 
would be premarital. Everything else 
would include the value of the premari- 
tal property determined on the date of 
marriage, improved for passive earn- 
ings. In this regard, passive earnings 
mean earnings that do not require mari- 
tal efforts. 

States that divide property upon eq- 
uitable distribution principles have 
complicated laws dealing with property 
issues. The issues become significantly 
more complicated when issues of de- 
fined benefit retirement property are 
raised, as a direct result of the fact that 
defined benefit plans are for the most 
part, misunderstood. The defined con- 
tribution plan has a simple-to-explain 
benefit. By contrast, the defined ben- 
efit plan provides many different ben- 
efits, and measurement of those bene- 
fits is very difficult because proper 
measurement requires zeroing in on a 
moving target." 

The defined benefit property has 
value on the date the parties marry, and 
the value of this benefit automatically 
improves with interest. This built-in 
interest rate automatically satisfies the 
requirement that the premarital ben- 
efit be increased with passive earnings. 


The problem that arises under a defined — 


benefit plan is that what value the ben- 
efit has as of a particular date varies 
according to how the benefit accrual is 
viewed.” The only definition of a ben- 
efit accrual that is concrete is the 
ERISA definition that provides what 
would be paid if the participant sepa- 
rated from service on the date it was 
valued. This definition, however, has 
been uniformly rejected by family law 
decisions."® Then there is an equity 
problem with the defined benefit plan 
that simply does not exist with other 
plans. Most benefit value is dispropor- 
tionately earned: Very little in the early 
years and much more in the later years. 
This fact presents family law courts 


with problems that don’t exist with 
other plans. The value of benefits 
earned under a second marriage of 
much shorter duration often exceeds 
the value of benefits earned under the 
much longer first marriage, not neces- 
sarily related to any postmarital effort 
issue. Rather, this occurs simply be- 
cause of the way that the defined ben- 
efit plan works. 


Errors Resulting 
From Proper Use 
¢ Intended Use of a Coverture Fraction 

The coverture fraction was initially 
developed to be used with respect to a 
benefit-in-pay status. This use will gen- 
erally protect a benefit, once earned, 
from inflationary costs. However, cau- 
tion must be observed. 

There are many serious coverture 
fraction errors occurring regularly 
when coverture fractions appear in 
QDRO’s and other domestic relations 
orders. These errors occur for the same 
reason: The appeal of the coverture frac- 
tion is so great because of its simplic- 
ity. Unfortunately, applied to pension 
plans, it requires a much greater un- 
derstanding of those plans, and the ef- 
fect of its application to those plans, lest 
it produce great errors. 

Acoverture fraction applied to a ben- 
efit-in-pay status could result in the fol- 
lowing errors: 
¢ Errors That Overstate the Marital 
Benefit 

Acoverture fraction applied to a ben- 
efit-in-pay status could result in awind- 
fall for the nonparticipant spouse go- 
ing far beyond what might be consid- 
ered marital property. This result can 
occur in two ways: 

1) It can result from a plan amend- 
ment greatly increasing future accru- 
als occurring after the date the parties 
divorced. 

2) It can also result from a coverture 
fraction applied to a Civil Service ben- 
efit that was supposed to exclude a So- 
cial Security benefit equivalent to what 
the participant would have received had 
he participated in the Social Security 
program.” Use of a coverture fraction, 
together with the suggested language 
of the Office of Personnel Manage- 
ment,'* will prorate that Social Secu- 
rity offset between marital and 
nonmarital portions, even though the 
Social Security benefit that replaces it 
would have been fully earned after 10 
years. 
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¢ Errors That Understate the Marital 
Benefit 

Acoverture fraction applied to a ben- 
efit-in-pay status could decrease the 
benefit, even though it is based upon 
increases in salary, in the following cir- 
cumstances: 

1) A plan amendment that decreases 
the future benefit after the date of di- 
vorce. 

Even when the salary increases, this 
increased salary is applied to a decrease 
in the rate of future accrual, which is 
shared with the marital portion when 
a coverture fraction is applied to a ben- 
efit-in-pay status. This result can be 
prevented by providing in the QDRO 
that the coverture fraction be applied 
to the benefit formula that was used to 
determine projected benefits during the 
marriage. This protective language will 
allow the marital portion to increase 
after the amendment to reduce future 
accruals, by factoring in further in- 
creases in average salary. 

2) A plan amendment that freezes 
benefits before or after the divorce." 

If the plan amendment is before the 
divorce, the coverture fraction should 
never be used. If it is after the divorce, 
the coverture fraction should be applied 
to the accrued benefit determined on 
the date that the amendment is 
adopted. This approach will ensure that 
the marital benefit never decreases, and 
will increase up to the date that the plan 
freezes benefits. 

3) A benefit formula that is based 
upon final high average salary. 

There is always the possibility that 
the average salary component could 
decrease. When applicable, there 
should be protective language that pre- 
vents the benefit from decreasing over 
what would have been paid had no 
coverture fraction been applied in the 
first place. This protective language 
should only be used when the benefit 
formula is based upon final high aver- 
age salary.'® 

4)A participant with substantial pre- 
marital service, and a nonparticipant 
spouse who applies for benefits soon 
after the divorce. 

Use of a coverture fraction in this set- 
ting assumes that the participant has 
terminated employment, which has not 
occurred. 

When a coverture fraction is applied 
to a benefit-in-pay status, and there is 
premarital service, all portions of ben- 
efit earned during identical periods of 
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duration will result in identical benefit 
amounts. This results in an enhance- 
ment for some marital benefits that will 
not be paid for many years, but dis- 
counts the marital portion ending with 
or near the date it is received by the 
nonparticipant spouse. If the partici- 
pant has not yet terminated employ- 
ment, the discount is unjustified be- 
cause the participant can continue to 
greatly increase the benefit in a period 
during which the maximum benefit in- 
creases are generally seen. This result 
is a major shortcoming of the coverture 
fraction (and is not understood by the 
reported decisions). With this in mind, 
the drafter must carefully consider 
whether it makes sense to use a 
coverture fraction when there is a 
substantial premarital plan participa- 
tion. In many instances, the answer 
appears to be no, even though most 
drafters may have never considered the 
point. 

© Unnecessary Restriction of Benefit 

Use of a coverture fraction ina QDRO 
often needlessly restricts the rights of 
the nonparticipant spouse to receive the 
benefit at the same time that the par- 
ticipant retires. This unnecessary result 
occurs when this approach is used be- 
cause the drafter understands that one 
cannot apply a coverture fraction to a 
benefit-in-pay status if the participant 
has not yet begun to receive benefits.A 
simple modification to how that 
coverture fraction is applied can accom- 
modate this situation. 

When the coverture fraction is ap- 
plied to some distant future benefit, 
survivorship rights are more often over- 
looked, and the benefits are seldom 


structured to take advantage of early 
retirement subsidies.” 


The Marital Foundation Theory 

Many community property states 
subscribe to the Marital Foundation 
Theory. A state need not be a commu- 
nity property state in order to support 
this theory. Under the Marital Foun- 
dation Theory, the coverture fraction 
problem simplifies into proper use 
mostly without unintended errors, and 
improper use (under Trant) replete with 
unintended errors. 

Many courts, including Florida 
courts, have been greatly confused by 
the marital and nonmarital efforts is- 
sue in connection with dividing mari- 
tal defined benefit plan property. De- 
fined benefit plans determine retire- 
ment benefits based upon some future 
plan provisions and future earned sal- 
ary. Defined benefit accruals are based 
upon current salary and are used to es- 
tablish minimum benefits that cannot 
be forfeited. Both results have led many 
courts to conclude that the property 
earnings under a defined benefit plan 
are directly related to the effort that 
was expended during the time that the 
benefit was earned. This conclusion is 
simply not true and courts are slowly 
beginning to deal with this inaccuracy. 

A retirement plan that provides an 
employee with certain benefit rights 
serves as a contract between the em- 
ployee and the employer, and provides 
that employee with deferred wages for 
work that was previously performed.” 
These benefits accumulate with service, 
as do the components that were used to 
determine the amount of benefits. Com- 
ponents include the benefit formula 
(which can change) and method of ac- 
crual, as well as the salary that is ulti- 
mately earned. 

What salary a participant earns is 
often directly related to the amount of 
prior service that was invested in 
achieving education and skills that sup- 
ported that rate of pay.”* When there 
are extra steps taken in order to im- 
prove one’s skills, these extra steps do 
not occur in a vacuum, and are often 
related to what occurred before.” Pro- 
motions are almost always based upon 
a combination of prior experience and 
improved skills. This fact makes it vir- 
tually impossible to distinguish be- 
tween the amount of marital and 
nonmarital efforts that may have fig- 
ured into a promotion. 
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The level of benefit that may be pro- 
vided either by the amount of benefit 
formula, or the method of accrual, is 
directly related to the amount of cur- 
rent earned salary. Management is 
mindful of its costs for providing em- 
ployee benefits and adjusts its costs 
(based upon salary at retirement) in 
combination with current salary, in or- 
der to present the employee with a to- 
tal salary package.” 

It is clear from the preceding that 
compensation, including benefits, is 
based upon a foundation of efforts, be- 
ginning first with the earliest days of 
employment. The earned benefit, as it 
relates to marital efforts, can then only 
be determined after the entire benefit 
structure has been built, and this is only 
known at retirement.O 


Part 2 of this article, which will ap- 
pear in the June issue of The Florida 
Bar Journal, will examine how Florida 
courts have addressed the use of a 
coverture fraction in the Trant decision. 
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ADMINISTRATIVE LAVV 


Immediate Final Orders: Are Current 
Hearing and Review Procedures Sufficient? 


lorida’s 1974 Administrative 

Procedure Act promised ex- 

panded procedural protection 

against unwarranted or arbi- 
trary exercise of executive branch 
power.' The APA has fulfilled that 
promise in most respects. However, 
with regard to immediate final orders 
(IFOs), the promise has failed. Experi- 
ence under F:S. §120.59(3) raises doubt 
whether, as currently implemented, the 
APA provides even the minimum pro- 
cedural protection required by due pro- 
cess. This article looks at the procedural 
protection extended by the APA’s text, 
and examines whether APA jurispru- 
dence has inadvertently undermined 
that apparent textual intent in relation 
to IFOs. It also explores whether, as ju- 
dicially construed, the APA currently af- 
fords even minimum due process pro- 
tection regarding IFOs. Finally, this 
article offers an analytical framework 
to avoid due process defects in the 
implementation of §120.59(3) and to 
fulfill the APA’s own promise, and sug- 
gests executive and legislative action. 


The Text of the APA 

The APA normally provides affected 
persons a full hearing before a rule or 
an order becomes effective in govern- 
ing their conduct, obligations, or liabili- 
ties. In order-making, agencies are nor- 
mally required to provide a formal 
fact-finding and law-considering hear- 
ing before decision, and may rely only 
on competent and substantial evidence 
in making decisions.” Judicial review, 
based on a fully developed record, is 
available in the normal case.* 

While the APA authorizes both emer- 
gency rulemaking and immediate final 
orders, its text counterbalances that 
extraordinary power with procedures 
designed to minimize its errant use. 
Further, the APA’s text provides a 
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means of quick and effective judicial 
review. Agencies adopting emergency 
rules must ensure that “[t]he procedure 
provides at least the procedural protec- 
tion given by . . . the Florida Constitu- 
tion, or the United States Constitu- 
tion,” a clear reference to constitutional 
due process guarantees. Challenges to 
emergency rules must proceed to final 
hearing within 21 days and Division of 
Administrative Hearings (DOAH) or- 
ders on such challenges must be ren- 
dered within 14 days after conclusion 
of the hearing.’ Agencies summarily 
suspending a license must comply with 
FS. §120.60(8), which incorporates the 
procedural due process requirement of 
§120.54(9). 


IFOs issued under §120.59(3) are 
similar in effect to emergency rules or 
suspension orders. Section 120.59(3) 
provides that IFOs are immediately 
appealable or enjoinable, thus provid- 
ing a choice of judicial review remedies 
to the affected party or parties. Appel- 
late review alone does not suffice be- 
cause appellate review processes are 
inherently slow, and therefore may not 
offer the prompt review required by due 
process. 

Furthermore, effective appellate re- 
view requires an adequate record of the 
evidence on which an IFO is based. 
Without a hearing in which to create a 
record, appellate courts cannot deter- 
mine if the agency’s factual allegations 
are supported by competent and sub- 
stantial evidence. The APA does not 
explicitly require that agencies build 
and preserve a record supporting an 
IFO. Thus, if one contests the factual 
conclusions of the agency—either the 
facts allegedly showing an emergency 
or the facts allegedly supporting the 
legal basis to take regulatory action in 
the first place—appellate review, even 
if sufficiently “prompt,” cannot be 
meaningful and effective. 

The APA’s textual remedy for that 
problem is to offer parties affected by 
an IFO the choice of appealing or seek- 
ing to enjoin the IFO “from the date 
rendered.” If there is no quarrel with 
the facts alleged in the IFO, a party may 
seek appellate review of the agency’s 
legal conclusions alone. If, however, one 
takes issue with the facts alleged, re- 
view in the trial courts is available by 
an action for a writ of injunction, which 
offers a means to present evidence and 
test the accuracy of and evidential sup- 
port for factual conclusions stated in the 
IFO. Accordingly, though the APA does 
not deal textually with the due process 
concern of an opportunity for a pre-IFO 
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hearing, the act as written meets the 
due process requirement of a prompt, 
meaningful post-deprivation procedure 
to test both the factual and legal un- 
derpinnings of an IFO. 


Decisions Construing the APA 

Notwithstanding the APA’s text, de- 
cisions interpreting the APA have de- 
prived IFO targets both of a prior hear- 
ing and of meaningful review after an 
IFO is issued. These decisions have 
impaired the APA’s promise of prompt 
and meaningful redress for improper 
agency action in the context of IFOs. 

Though it did not address IFOs or 
emergency license suspensions, the case 
of Department of General Services v. 
Willis, 344 So. 2d 580 (Fla. 1st DCA 
1977), has profoundly affected later ju- 
risprudence on those subjects. In light 
of the new APA’s “impressive arsenal of 
varied and abundant remedies for ad- 
ministrative error,”’ Willis held that the 
circuit courts should not entertain pleas 
for injunctions to judicially review 
agency orders, and should defer toAPA 
hearing procedures, except where af- 
fected parties can show a “compelling 
reason” why the APA “does not avail 
them in their grievance against [the 
agency].”® Willis did not consider 
§120.59(3) nor the due process ramifi- 
cations of issuing IFOs without prior 
hearing, and without a record to allow 
effective immediate appellate review of 
their merits. Under Willis’ analysis, 
those considerations might well be 
viewed as supplying the “compelling 
reason” why APA remedies do not suf- 
fice in the case of IFOs. 

Subsequent decisions, however, have 
expanded Willis to practically nullify 
the language of §120.59(3), making 
IFOs immediately “enjoinable.” They 
have limited the means of seeking re- 
lief from an IFO to appellate review, for 
all practical purposes. Criterion Insur- 
ance Company v. Department of Insur- 
ance, 458 So. 2d 22 (Fla. 1st DCA 1984), 
exemplifies the trend. The department 
issued an IFO prohibiting use of 
Criterion’s filed insurance rates, with- 
out notice or hearing. Criterion sought 
an injunction, questioning the IFO’s 
factual allegations that the rate was 
improper and that an emergency ex- 
isted. Relying on Willis, the court held 
that the circuit court should not enter- 
tain Criterion’s complaint, despite 
§120.59(3). The court reasoned that 
Criterion could have sought review un- 


der §120.57, an administrative remedy 
which it had not exercised. 

The problem with Criterion is that a 
§120.57 hearing does not offer a means 
to promptly contest an IFO. Hearing 
procedures under §120.57 may take a 
minimum of 119 days, yet still comply 
with the APA’s time limits. Criterion 
further reasoned that the company 
could have sought immediate appellate 
review, and could have sought a stay of 
the IFO in connection with that appeal. 
However, for the reasons discussed 
above, appellate review of IFOs is not 
structured to provide an effective check 
on agency error. 

Without a record in IFO proceedings, 
the appellate courts decline to look be- 
yond the four corners of an IFO when 
reviewing it.'° Criterion itself notes that 
appellate review is limited to “determin- 
ing whether the order set out with par- 
ticularity the facts underlying it.”" In 
other words, the immediate appellate 
review suggested in Criterion examines 
only the sufficiency of the agency’s al- 
legations. It cannot reach the question 
of whether competent evidence sup- 
ports the agency’s allegations. That 
same lack of record would have doomed 
a motion to stay the IFO pending re- 
view, had Criterion sought it. Moreover, 
the option of remand under FS. 
§120.68(6) does not solve the dilemma. 
The time delays attending §120.57 
hearings are equally present in a 
§120.68(6) procedure. 

Florida courts have also held that no 
hearing of any kind need be afforded 
before an IFO issues.'* The convergence 
of these cases effectively nullifies the 
APA’s textual promise of a meaningful 
opportunity for a hearing, and may well 
fall short of the minimum requirements 
of due process. Florida law dispenses 
with any prior hearing, precludes im- 
mediate merits review by means of in- 
junction, and limits immediate appel- 
late review to the sufficiency of an 
agency’s allegations. An IFO’s target is 
therefore deprived of the means to con- 
test the factual and evidentiary merits 
of the claims stated in the IFO, either 
before or promptly after the fact. 


Agency Practices 

This body of law allows an atmos- 
phere ripe for the improvident use of 
IFOs. Agencies may impose their will 
by IFO for a substantial period of time, 
though the IFO is, or may be, unjusti- 
fied in the first instance. Recent expe- 


rience suggests that agencies are not 
hesitant to do so. In American Insur- 
ance Association v. Florida Department 
of Insurance, 646 So. 2d 784 (Fla. 1st 
DCA 1994), the agency issued an IFO 
directing the Florida Property and Ca- 
sualty Joint Underwriting Association 
(FPCJUA) to provide primary wind- 
storm property insurance in areas 
theretofore served by the Florida Wind- 
storm Underwriting Association 
(FWUA). The IFO was appealed on 
April 11, 1994. The court ultimately 
reversed the IFO because the imple- 
mented statute opposed it. However, 
redress did not come until more than 
seven months had elapsed. Though the 
court did not discuss it, the statute only 
authorized the agency to adopt the 
FPCJUA’s operational plan by rule. 
Nevertheless, the agency effectively 
amended the FPCJUA’s operational 
plan by IFO. Had the agency acted by 
emergency rule rather than by IFO, the 
APA would have required that it defend 
a challenge to the lawfulness of its ac- 
tion within 21 days." 

Similarly, the Department of Insur- 
ance recently issued an IFO requiring 
an insurer to rescind nonrenewal no- 
tices issued to policyholders in Florida. 
The agency had proposed a rule justi- 
fying its position. The company chal- 
lenged the proposed rule, and DOAH 
held it invalid.* The company then pro- 
ceeded to issue nonrenewal notices. The 
earliest nonrenewal date was at least 
45 days after the notices were issued, 
and most were months away. Though 
DOAH had held the agency’s position 
incorrect, the agency asserted that the 
company’s action was contrary to law, 
and announced its intention to take 
adverse action if the company did not 
rescind the notices. The company 
promptly requested a §120.57 hearing, 
which the agency denied. Instead, the 
agency sought an injunction, which was 
denied because the agency’s complaint 
was bottomed on the same statutory 
interpretation which DOAH had invali- 
dated.'’ Then the agency issued the 
IFO." 


Due Process 

F.S. §120.59(3) appears to fall short 
of due process requirements in two re- 
spects. First, the law dispenses with 
any requirement for an opportunity to 
be heard pre-IFO, no matter how infor- 
mally, and no matter what the indi- 
vidual circumstances.’ This across-the- 
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board approach lacks justification. No 
doubt there are situations in which the 
risks to health or safety, environmen- 
tal risks, or the risks of crime or flight 
are great enough to dispense with a 
prior hearing in any form. On the other 
hand, many situations in which IFOs 
are employed present no danger so criti- 
cal and imminent that the intended tar- 
get of an IFO cannot at least be heard 
informally before an IFO is issued. 

Insisting that an agency offer such an 
informal, pre-issuance hearing, or that 
it document the strength of its prima 
facie evidence and the evidence sup- 
porting the denial of a pre-issuance 
hearing, does not seem unduly burden- 
some. Such a showing is routinely re- 
quired in civil litigation when parties 
seek ex parte injunctions.” It is diffi- 
cult to justify a lesser standard for agen- 
cies exercising executive power.”! 

Second, due process requires a 
prompt, meaningful post-order adver- 
sarial procedure to challenge an IFO on 
its merits.” Florida law recognizes this, 
when similar power is exercised judi- 
cially, by requiring that a motion to dis- 
solve an ex parte injunction must be 
heard within five days.”*> However, 
Florida law currently falls short of that 
standard with respect to IFOs. Section 
120.57 procedures are too slow to be 
constitutionally prompt, given the ex- 
traordinary effects of IFOs. Immediate 
appellate review does not allow for chal- 
lenging the evidence supporting an 
IFO’s allegations. Finally, the means to 
reach that question by an action for in- 
junction has been blocked. 


A Suggested 
Analytical Framework 

These issues merit careful judicial 
reconsideration. The freshening of the 
doctrine of exhaustion of administrative 
remedies announced in Willis may re- 
quire refreshing in connection with 
IFOs. A judicial re-examination of the 
doctrine’s limits, and re-evaluation of 
the demands of due process in relation 
to IFOs, may be in order. An informal 
opportunity to be heard before an IFO 
ought to be regarded as the benchmark 
of fundamental fairness. The courts 
should require record factual support 
to justify a departure from that stan- 
dard. Agencies should be required, at a 
minimum, to document the evidence 
that probable cause exists to take the 
action ordered, and that a bona fide 
emergency exists which precludes re- 
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Since Willis 
is founded on 

Judicial respect 

for legislatively 
provided remedies, 

deference to the 
legislative directive 

of $120.59(3) is 

appropriate and 


consistent 
with Willis 


sort to a pre-issuance hearing in any 
form. 

The extension of the Willis rationale 
to IFOs should be reconsidered. Section 
120.59(3) provides that IFOs are 
“enjoinable from the date rendered.” 
That legislative determination should 
be given effect. Section 120.59(3) 
evinces the legislature’s intent that ex- 
hausting administrative remedies 
should not be required to judicially chal- 
lenge IFOs. Since Willis is founded on 
judicial respect for legislatively pro- 
vided remedies, deference to the legis- 
lative direction of §120.59(3) is alto- 
gether appropriate, and is consistent 
with Willis’ reasoning. Moreover, allow- 
ing injunction actions assures at least 
post-issuance procedures which are suf- 
ficiently prompt and of sufficient scope 
to satisfy due process. 


Suggested Legislative 
and Executive Action 

The legislature and the Administra- 
tion Commission should also consider 
the matter. The legislature should con- 
sider requiring IFOs to satisfy tests 
similar to those for ex parte injunctions. 
Clarifying the text of §120.59(3) should 
be considered, to dispense with the ex- 
tension of the doctrine of exhaustion of 
administrative remedies to the IFO con- 
text, and to restore a prompt and effi- 
cient means of judicial review. Finally, 
requiring that agencies document the 
evidence supporting IFOs would assist 
in curbing abuses of the IFO power. 
Such a procedure could be adopted ei- 
ther by legislation, or by the Adminis- 
tration Commission’s adoption of model 
rules under FS. §120.54(10). 


Conclusion 

In relation to IFOs, judicial decisions 
interpreting the APA have diminished 
the APA's textual promise of timely and 
meaningful redress, and may have in- 
advertently compromised due process 
guarantees of minimum procedural 
fairness. The lack of prompt, meaning- 
ful review allows over-use or abuse of 
IFO power. The courts, the legislature, 
and the Administration Commission 
should re-examine Florida’s procedures 
in connection with IFOs. O 
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ENVIRONMENTAL AND LAND USE LAVV 


Free Schools and Cheap Mobile Homes: 
School Impact Fees Come to Rural Florida 


s one of the fastest growing 
states in the nation, Florida 
faces the difficult task not 
only of providing for the 
needs of its present population but also 
of planning for—and paying for—the 
additional facilities that will be needed 
to meet the demands of new Floridians. 
Because the burden of providing the 
necessary infrastructure falls largely on 
local governments, many counties and 
municipalities are turning to impact 
fees as a means of financing the build- 
ing of roads, sewage treatment plants, 
and other capital facilities required as 
a result of the increase in population. 
Not all new Floridians are retirees. 
Families with children come to Florida, 
too, and from the day they get here, 
those children have a constitutional 
right to a free public education: “Ad- 
equate provision shall be made by law 
for a uniform system of free public 
schools.”! Florida’s school districts are 
thus obligated to have adequate school 
facilities ready to accommodate new- 
comers upon their arrival, and school 
impact fees can rapidly recoup at least 
a portion of the substantial capital out- 
lay needed for new schools. 


The Peculiar Problems 
of School impact Fees 

While other types of impact fees have 
been legal in Florida for 20 years, school 
impact fees have managed to establish 
themselves in Florida only recently. In 
1976, the Florida Supreme Court held, 
in Contractors and Builders Ass’n of 
Pinellas County v. City of Dunedin, 329 
So. 2d 314 (Fla. 1976), that Dunedin’s 
water/sewer impact fees were invalid 
taxes because they lacked sufficient re- 
strictions on the uses to which the 
money collected would be put. But the 
court held open the door for better-tai- 
lored impact fee plans, and spelled out 
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the requirements: There must be a ra- 
tional connection between the need cre- 
ated and the fee paid, in that 1) the fee 
must be no greater than the fee-payer’s 
proportionate share of the capital costs 
that need will incur, and 2) the use of 
the money collected must be restricted 
so as to ensure that the fee-payers get 
the benefits for which they paid. With- 
out using the term, the Florida Su- 
preme Court had in fact adopted what 
has become known as the “dual ration- 
al nexus test” of impact fee validity.” 
The bottom line was that the closer the 
connection (nexus) between the fee paid 
and the government service to be re- 
ceived, the more valid the fee is and the 
further it is from being an unconstitu- 
tional tax or taking. Dunedin amended 
its water/sewer impact fees accordingly, 
and they were upheld against persis- 
tent challenges.* 
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School impact fees, on the other hand, 

were more constitutionally and legally 
troublesome and were not included in 
most early impact fee plans. Whereas 
school impact fees must meet all the 
requirements other impact fees must 
meet, they usually have more difficulty 
meeting them because of some unique 
issues concerning both who imposes the 
fees and who pays them.‘ 
* Who Can Levy School Impact Fees? 
The power to impose impact fees is 
rooted in the government’s proprietary 
power to charge user fees for govern- 
ment-owned facilities and services or, 
alternatively, in its police power to pro- 
tect the public by means of land use 
regulation, including regulatory fees. 
That is why school districts, absent spe- 
cific legislative authorization, have no 
power to levy impact fees. 

Unlike counties and municipalities, 
school districts have no police power 
authority to regulate land use, and 
hence they have no power to impose fees 
on land development. At first glance, 
however, it might seem that as provid- 
ers of a service, school districts might 
logically charge impact fees on the ba- 
sis of the proprietary power to charge 
advance user fees. The problem with 
trying to find authority to levy school 
impact fees based on a proprietary user 
fee theory is that the state constitution 
guarantees children a free public edu- 
cation, thus prohibiting school boards 
from imposing school user fees, more 
commonly known as tuition.5 

If school impact fees are to be levied, 
therefore, they must be levied by coun- 
ties, municipalities, or other entities 
having the police power to regulate land 
use. That also means that unless the 
local government entity levying the fee 
also operates the schools within its ter- 
ritorial boundaries, which is not the 
case in Florida,*® the local government 


= 
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must have the legal authority not only 
to impose impact fees but also to give 
the money it collects to another entity, 
the school district. 

¢ Who Can Be Made to Pay School 
Impact Fees? The validity of impact fees 
turns on the closeness of the relation- 
ship between the fee paid and the pub- 
lic service provided (or, alternatively, 
the public harm prevented). It might 
seem, therefore, that the most valid 
school impact fee plan would impose the 
fees only on new residential units occu- 
pied by families with school-age chil- 
dren. In fact, that would seem to be the 
perfect school impact fee under the dual 
rational nexus test, particularly the 
second prong’s requirement of benefit 
to the fee-paying unit. Units purchased 
by elderly persons or perhaps even 
families whose children attended pri- 
vate schools should logically be exempt 
from the fee since they would appear to 
receive no direct benefit from any new 
school facilities funded by the fee. 

The problem with school impact fees, 
and only with school impact fees, is that 
the closer the connection between the 
fee paid and the facilities provided— 
that is, the more closely targeted the 
fee—the more it tends to become an 
unconstitutional tuition charge. If only 
those who will actually receive the edu- 
cational service pay the fee, that fee will 
in fact be a user fee, a tuition charge. 


School Impact Fees 
Come to Florida 

That a carefully crafted school impact 
fee plan could succeed in passing mus- 
ter under both the dual rational nexus 
test and the Florida Constitution’s free 
schools provision was established by the 
Florida Supreme Court in 1991 in St. 
Johns County v. Northeast Florida 
Builders Ass’n, 583 So. 2d 635 (Fla. 
1991).’ 

Although the legislature had never 
enacted an enabling statute explicitly 
granting local governments the author- 
ity to impose impact fees and laying 
down guidelines for their implementa- 
tion,® by the time of the St. Johns case 
the statutory authority of Florida’s lo- 
cal governments to impose impact fees, 
at least nonschool impact fees, was no 
longer in doubt. The St. Johns court was 
therefore able to focus primarily on an 
analysis of the county’s particular fee 
scheme. In doing so, the court employed 
essentially the same dual rational 
nexus test it had previously adopted for 


other types of impact fees, a test requir- 
ing as its first prong that “the local gov- 
ernment must demonstrate a reason- 
able connection, or rational nexus, 
between the need for additional capital 
facilities and the growth in population 
generated by the subdivision.” If it suc- 
cessfully passes the first prong of the 
test, the local government next “must 
show a reasonable connection, or ration- 
al nexus, between the expenditures of 
the funds collected and the benefits ac- 
cruing to the subdivision.”” 

The first nexus, or connection, the St. 
Johns court examined therefore focused 
on the extent to which the properties 
subjected to the school fee would cre- 
ate the need to which the fee would be 
applied. The court found that new resi- 
dential development is, not surpris- 
ingly, rationally connected to an in- 
crease in the number of school children, 
and that the county’s $448 school im- 
pact fee, assessed uniformly on all types 
of new single-family residential units, 
was a rationally proportionate share of 
the educational facilities expansion 
cost." 

Turning its attention to the second 
nexus, the “benefit” connection, the 
court found nothing wrong with impos- 
ing a school fee on homes at least ini- 
tially occupied by residents who would 
seem to get no benefit from the school 
facilities to be financed in part by the 
fees they would directly or indirectly 
pay. The court explained that “we see 
no requirement that every new unit of 
development benefit in the sense that 
there must be a child residing in that 
unit who will attend public school. It is 
enough that new public schools are 
available to serve that unit of develop- 
ment.”” The value of a new fee-paying 
home would be enhanced by the avail- 
ability of school capacity whether or not 
residents of that home personally uti- 
lized that capacity at any particular 
point in time. The “benefit” prong of the 
test need not be so narrowly targeted 
as to make the impact fee a user fee; 
the St. Johns court thus rejected the 
user fee theory of impact fees, at least 
insofar as school impact fees were con- 
cerned. However, the court required 
that “substantially all” of the county be 
made subject to the fee; otherwise, some 
of the benefits of new schools might go 
not to the fee-paying units but to the 
residents of municipalities that had 
opted not to participate in the county’s 
impact fee plan.” 
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But what about the constitutional 
catch? What about those Art. IX “free” 
public schools? The St. Johns court 
struck down (severed) the part of the 
fee ordinance allowing exemptions for 
retirement communities, childless 
couples, and private school enrollee 
families.‘ If only properties currently 
owned or occupied by families with chil- 
dren paid the fee, it would in effect be a 
user fee, a species of unconstitutional 
tuition charge, not animpact fee. How- 
ever, the court left open the possibility 
of exemptions for “adult facilities in 
which, because of land use restrictions, 
minors could not [ever] reside.”"* The 
fact that a public school student did not 
currently reside in a particular unit was 
not relevant; the court thus kept the 
actual enrollment of a student into a 
public school separate from the more 
generalized creation of the need for ad- 
ditional school capacity that might or 
might not be used by a unit’s current 
occupants.* But if a unit would never 
under any circumstances be able to 
place students in public schools it 
would, presumably, create no school fa- 
cility need whatsoever. 

Although it required St. Johns 
County to make some adjustments in 
the details of its school impact fee plan, 
the Florida Supreme Court had given 
the green light to school impact fees; 
they were now officially welcome in 
Florida. The issue of school impact fees 
appeared to be completely settled, and 
even the smaller rural counties might 
now confidently proceed with plans to 
develop and implement impact fee 
plans, including school impact fees. 


Putnam County: Where 
Mobile Homes Pay Double 

St. Johns did not, of course, fully re- 
solve all of the possible legal, constitu- 
tional, and policy issues concerning the 
implementation of school impact fees. 
Although the impact fee plan subse- 
quently adopted by Putnam County 
seems to have met the criteria laid down 
by the St. Johns court, certain aspects 
of Putnam’s plan raise additional ques- 
tions about the equitable implementa- 
tion of school impact fees. 

In 1994, Putnam County became the 
first small, predominantly rural, low- 
income Florida county to adopt a school 
impact fee plan.'’? Putnam County has 
a total public school enrollment of about 
14,000 students.'* The county’s resi- 
dents are, on average, less than afflu- 


ent, with a median household income 
of only $23,842, less than that of any of 
the six adjoining counties and more 
than $10,000 less than that of St. Johns 
County residents.'* The median value 
of the county’s owner-occupied homes, 
$49,900, is also significantly lower than 
that of any of the surrounding coun- 
ties.”” Of those residents who own their 
homes, many live in mobile homes lo- 
cated not in trailer parks but on rural 
lots owned by the individual residents. 
Indeed, much of the new residential 
development, whether site-built or 
manufactured housing, consists not of 
tract housing initiated by “developers” 
but rather of individual owners pur- 
chasing their own lots and arranging 
for their new homes to be built or, in 
the case of mobile homes, placed there. 

Putnam County’s school impact fee 
plan attempts to avoid the problems 
that the Florida Supreme Court had 
with the St. Johns County plan. For one 
thing, new residential units in the en- 
tire county, including all five of the 
county’s tiny municipalities, are subject 
to the fee, thus eliminating the benefit 
nexus problem that would arise if 
schools paid for by nonmunicipal fee- 
payers ended up serving instead the 
residents of municipal development not 
subject to the fee. Also, the Putnam 
impact fee ordinance, like the St. Johns 
ordinance after it was revised, in effect, 
by the court, makes no provision for 
“childless” exemptions as such, but it 
does allow developers to submit “spe- 
cial studies” to prove that specific de- 
velopments will have lesser actual im- 
pacts than those presumed by the 
county’s generally applicable calcula- 
tions.” However, the Putnam ordinance 
specifies that any agreement to reduce 
impact fees based on a showing of lesser 
impacts would require those lesser im- 
pacts to be guaranteed by “legally en- 
forceable means.”” 

Where Putnam County’s school im- 
pact fee plan departs most notably from 
the St. Johns County plan is by 
subcategorizing residential construc- 
tion and charging different fee amounts 
to three different classes of new hous- 
ing units. Abandoning St. Johns 
County’s uniform fee scheme, Putnam 
County categorizes new residential 
housing according to type of construc- 
tion: single-family conventional, multi- 
family, and mobile home. In contrast to 
St. Johns’ single figure of 0.44 students 
per new residence,” the estimated av- 
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erage per-unit school facilities impact 
of each Putnam housing category was 
calculated separately. Employing such 
methodology as surveys of public school 
students, Putnam’s fee planners deter- 
mined that the average new single-fam- 
ily conventional home would result in 
0.4006 additional public school stu- 
dents, the average multifamily apart- 
ment unit 0.3061, and the average mo- 
bile home 0.3250.% Since apartments 
and mobile homes are generally smaller 
than most single-family conventional 
homes, and so would presumably tend 
to house smaller families, Putnam’s fig- 
ures showing significantly smaller im- 
pacts by multifamily units and mobile 
homes seem intuitively reasonable. 
The surprise comes with the calcula- 
tion of the fees themselves. In Putnam 
County, each new single-family conven- 
tional dwelling will pay a school impact 
fee of $460. Each new multifamily 
dwelling unit will pay $678. And each 
new or used mobile home that is placed 
on a new homesite in Putnam County 
will be assessed a school impact fee of 
$929—more than double the fee im- 
posed on a conventional single-family 
home.” Under the Putnam fee sched- 
ule, therefore, the builder of a four-bed- 
room single-family, site-built home val- 
ued at $250,000 would pay less than 
half as much in school impact fees as 
would the owner of a 600-square-foot 
$5,000 used mobile home placed on the 
owner’s newly prepared site—even 
though the county’s own calculations 
show that mobile homes and multifam- 
ily units create less impact, less demand 
for new schools, than do conventional 
single-family houses. Also, Putnam’s 


impact fees are payable at the time of 
issuance of a certificate of occupancy for 
each individual dwelling, so it is often 
the individual homeowner, not a “devel- 
oper,” who will pay the fee.” 

There is, of course, a mathematical 
explanation for the inverted fee struc- 
ture that has cheap mobile homes pay- 
ing double the fee of expensive single- 
family houses, a disparity that in 
Putnam County arises in regard only 
to school impact fees.”” Almost all of that 
regressive disparity between the school 
impact fees assessed against the differ- 
ent categories of housing derives from 
the calculation of credits for the present 
value of projected future ad valorem tax 
payments,” the calculation and appli- 
cation of such credit to the impact 
charge being an essential component of 
the “proportionate share” determina- 
tion required under the dual rational 
nexus test.” 

It works something like this: Mobile 
homes as a class have lower assessed 
values than site-built houses, a differ- 
ence greatly magnified by Florida’s 
$25,000 homestead exemption. Because 
their net assessed values are so much 
lower than those of conventional single- 
family units, mobile homes can be ex- 
pected to pay much less in future ad 
valorem property taxes. And because 
mobile homes as a class can be expected 
to pay less in future ad valorem taxes, 
they receive less credit against impact 
fees than do site-built houses. With so 
much less credit to apply against the 
cost of their impact on school facilities, 
mobile homes in Putnam County are 
required to pay more of that cost in up- 
front impact fees. Pay now if you won’t 
be paying later. 

Multifamily units also have lower 
assessed values than do single-family 
conventional homes, but because apart- 
ment dwellers are usually renters 
rather than owners, multifamily units 
rarely qualify for the homestead exemp- 
tion. As a class, therefore, they can be 
expected to pay more ad valorem taxes 
than will mobile homes, although not 
as much as conventional single-family 
houses. 

The regressiveness of Putnam 
County’s school impact fee structure is 
thus no accident. The math works out 
because Putnam’s school impact fees 
are designed to be regressive precisely 
in order to counteract the relative 
progressivity of Florida’s ad valorem tax 
structure, particularly its most progres- 
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sive feature, the homestead exemption. 
But is such a result really necessary in 
order to have a valid impact fee pro- 
gram? And if such a regressive fee struc- 
ture is not necessary, is it even consti- 
tutional? Or fair? Or wise? Is it a good 
model for other rural Florida counties 
to follow? 

Putnam County’s school impact fee 
ordinance has already raised some dis- 
turbing questions, not to mention the 
ire of the Florida Manufactured Hous- 
ing Association (FMHA). Representing 
the mobile home industry, FMHA and 
its attorney lost no time in asserting 
that, primarily as a result of the fact 
that the school impact fee for mobile 
homes is double that for conventional 
houses, Putnam’s comprehensive im- 
pact fee ordinance “disproportionately 
affects persons of lower economic 
means, discriminates against minori- 
ties and the elderly, and creates a bar- 
rier to free public education.” Further- 
more, FMHA charges, Putnam’s 
regressive fees constitute an “economic 
barrier to low-income housing.” 

As to the impact fee structure’s im- 
pact on affordable housing, F.S. 
§163.3177(6)(f) does indeed require lo- 
cal comprehensive plans to have man- 
datory housing elements that must in- 
clude “provision of adequate sites for 
future housing, including housing for 
low-income, very-low-income, and mod- 
erate-income families, [and] mobile 
homes.” Those housing elements must 
provide not just potential “sites,” but 
must also provide for the actual “cre- 
ation or preservation of affordable hous- 
ing to minimize the need for additional 
local services and avoid the concentra- 
tion of affordable housing units only in 
specific areas of the jurisdiction.” In 
Putnam County, much of the owner-oc- 
cupied affordable housing consists of 
mobile homes scattered throughout the 
county’s rural areas; less than 15 per- 
cent are located in parks.*' Of course, 
many purchasers of new mobile homes 
_ can simply add the amount of the im- 
pact fees to the financing packages for 
their homes. Nevertheless, it stands to 
reason that some prospective buyers 
may find that the resultant increase in 
the amount to be financed will be just 
enough to keep them from qualifying 
for—or successfully making payments 
on—the loan they need to become 
homeowners. 

On the other hand, any argument 
that Putnam’s fee structure violates the 


With no statewide 
comprehensive 
impact fee statute in 
place, the 
implementation of 
impact fees, 
particularly school 
impact fees, 
continues to be an 
experiment each 
county must conduct 


for itself 


Florida Constitution’s Art. IX, §1 guar- 
antee of free public schools seems al- 
ready to have been disposed of by the 
Florida Supreme Court in St. Johns. Of 
course, just because the Florida Su- 
preme Court has held that school im- 
pact fees do not violate the Art. IX free 
schools provision does not mean that 
the court might not someday choose to 
revisit the manner in which school im- 
pact fees are implemented and the cat- 
egories of development on which they 
are imposed; and perhaps it should. 


Toward a Fair and 
Rational Fee Structure 

Despite the fact that school impact 
fees per se have been found constitu- 
tional and have successfully been imple- 
mented in a number of Florida coun- 
ties, troublesome issues of regres- 
siveness and disparate economic impact 
continue to arise, calling into question 
both the methodology used in setting 
the fee structure and the underlying 
policy objectives of those employing that 
methodology. With no statewide com- 
prehensive impact fee statute in place, 
the implementation of impact fees, par- 
ticularly school impact fees, continues 
to be an experiment each county must 
conduct for itself. Since every county 
must perform its own study and set its 
own fee structure, the fact that school 
impact fees have been found legal in 
Florida does not guarantee that a par- 
ticular county’s newly developed school 
impact fee scheme will be upheld. Nor 
does it guarantee that all aspects of 
even a legally valid fee plan will reflect 
careful planning or wise social policy. 

To the extent thai local governments, 
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particularly rural counties just now 
entering the field of impact fees, deem 
economic fairness and social equity, as 
well as bare legality, important to their 
process of planning and implementing 
impact fees, the following suggestions 
may be worth considering. 

Categorization 

To begin with, drafters of impact fee 
ordinances should be very careful about 
the categories they use in setting up 
their fee structures. Impact fee ordi- 
nances should not differentiate between 
types of residences; that comes danger- 
ously close, in perception if not also in 
practical effect, to differentiating be- 
tween types of residents. Putnam 
County, unlike St. Johns County in 
1991, chose to charge different fee 
amounts to different new residential 
units. That in itself was a rational 
enough choice, since not all units can 
be expected to generate the same quan- 
tum of demand for educational facili- 
ties. But just because a classification 
scheme is mathematically or actuarially 
valid does not mean that it is the only 
valid one, nor does it mean that the 
choice to use that particular scheme 
reflects wise policy considerations. In 
Putnam County’s case, the decision to 
use type of construction as the sole cri- 
terion for placing residential units into 
different fee categories was, unless 
motivated by an anti-mobile-home 
agenda, an essentially arbitrary one 
that resulted in a needlessly regressive 
fee structure, brought at least the im- 
plicit threat of a lawsuit by an industry 
association, and created the potential 
for alienating a large segment of county 
residents. 

It does not have to be that way. To 
minimize the regressive tendency of 
impact fees and any negative effect they 
may have on affordable housing, and to 
help avoid any appearance of improper 
discrimination, impact fee ordinances 
should index the fee not to the construc- 
tion type of the dwelling unit but to the 
size of the unit, either to its square foot- 
age or to the number of bedrooms. This 
makes particularly good sense for 
school impact fees, since the size of the 
unit and the number of bedrooms in it 
would certainly seem to be rational in- 
dicators of the unit’s potential to house 
school children. 

For most types of impact fees, the 
least regressive fee structure that is 
also rationally connected to the need 
created is one based on the square foot- 


lil 


age of the unit; that is the approach 
taken by Florida’s Palm Beach County.” 
In regard to school impact fees in par- 
ticular, however, Lake County’s bed- 
rooms-per-unit approach may yield the 
most rational and progressive fee sched- 
ule.* That is because most single-bed- 
room units are occupied only by adults. 
Adults create no direct demand on 
school facilities, so little impact is at- 
tributed to, and a very small school 
impact fee imposed on, one-bedroom 
units. Because smaller units tend to be 
occupied by low-income persons, a per- 
bedroom fee schedule that largely ex- 
empts the first bedroom (presumably 
occupied only by adults) from the school 
fee tends to be progressive. Such an 
approach also tends automatically to 
reduce the impact fee for the low-income 
elderly, who often live in one-bedroom 
or at most two-bedroom units, whether 
or not they happen to be located in age- 
segregated retirement communities. 
© Calculation 

Classifying residential units by size 
rather than construction type will not 
completely eliminate the regressive ten- 
dency of impact fees, although it will 
spare mobile home owners from being 
singled out to bear the brunt of that 
regressiveness. When new development 
is categorized according to the size of 
the structure, credits for future ad va- 
lorem tax payments will probably still 
be greater for larger dwelling units, 


“| don’t guess you'd consider releasing 
me on my own recognizance?” 
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since larger homes usually have higher 
taxable values. Because of the home- 
stead exemption, the difference in net 
taxable value may be much larger than 
the difference in market value. Thus 
when credits for future ad valorem 
taxes are factored in, larger homes 
could still end up being charged lower 
impact fees than smaller, less expensive 
homes. 

Such a regressive outcome presents 
not just a socioeconomic problem, but a 
constitutional one as well. In using the 
projected effect of the homestead ex- 
emption to reduce the credit for future 
ad valorem tax payments, this method- 
ology assumes it is proper for local gov- 
ernments to collect up front at least 
some of the revenue the Florida Con- 
stitution and the state legislature have 
expressly prohibited local governments 
from collecting later on. It does not seem 
proper, and it is certainly regressive, for 
local governments effectively to penal- 
ize certain new homes—and new 
homeowners—for the fact that in the 
future they may, at least some of the 
time, qualify for a progressive tax ex- 
emption that the state constitution in- 
tended them to enjoy. 

Instead of trying to compensate for, 
and thus to some degree negate, the 
$25,000 homestead exemption’s pro- 
gressive effect, Florida’s local govern- 
ments and impact fee planning profes- 
sionals should omit the effect of the 
homestead exemption when calculating 
the credit for future ad valorem taxes. 
Otherwise, to the extent that the im- 
pact fee on modest homes is increased 
(or, more accurately, is reduced by a 
lesser amount than are the fees charged 
to more expensive homes) as a result of 
the decreased credit for future tax pay- 
ments, the local government will in ef- 
fect be collecting through the impact fee 
a portion of the future ad valorem tax 
that Art. VII, §6, of the Florida Consti- 
tution says cannot be collected. 
Application 

One more step, and it is a big one, 
remains for Florida local governments 
to take if they are more equitably to 
distribute the burden of paying for new 
school facilities. The “free public 
schools” requirement of Art. IX of the 
Florida Constitution is a recognition of 
the fact that it is the entire social, po- 
litical, and economic community, not 
merely the student or the student’s fam- 
ily, that demands and is the ultimate 
and principal beneficiary of an educated 


citizenry. Public schools belong not only 
to the entire community but also to its 
future, and business and industry have 
as much stake in that future as anyone 
else. That is why school impact fees 
should be applied to all new develop- 
ment, including commercial and indus- 
trial as well as residential. 

And it has been done, at least in Cali- 
fornia. In 1992, Shapell Industries v. 
Governing Board of the Milpitas Uni- 
fied School District, 1 Cal. Rptr. 2d 818 
(Cal. 6th DCA 1992), upheld a $0.25- 
per-square-foot school impact fee to be 
paid by new commercial development: 
“The imposition of school-impact fees on 
commercial and industrial development 
is based upon the premise that this type 
of development will tend to attract new 
employees with families and therefore 
will generate new students.”* Applying 
California’s test for impact fee validity, 
the court found that “the agency has 
reasonably related the fee to the iden- 
tified need.”* 

The application of school impact fees 
to commercial and industrial develop- 
ment passed California’s “reasonably 
related” test, but will it pass the dual 
rational nexus test employed by Florida 
courts? Arguably, it should. The first 
nexus concerns itself with the need cre- 
ated by the development and, as 
Shapell pointed out, new commercial 
and industrial development does bring 
new employees with children into the 
community. 

The application of school impact fees 
to commercial development should also 
be able to pass the test’s second nexus, 
which requires that the fee-paying de- 
velopment receive the benefits of the 
facilities for which the fee will help pay. 
Commercial development certainly ben- 
efits from the services of educated em- 
ployees, most of whom receive some or 
all of their education in public schools, 
and from the availability of employees 
willing to relocate to and remain resi- 
dents of a community that in turn pro- 
vides good schools for their children. 

The same sort of reasoning suggests 
that no exemptions should be offered to 
“adults only” residential developments, 
even if the developers were willing to 
encumber them with land use restric- 
tions preventing children from living 
there in the future.* True, the St. Johns 
court did seem to allow for such exemp- 
tions,*’ but it certainly did not mandate 
them. And the fact is that everyone, 
including retirees, benefits in some way 


from living in a community with ad- 
equate public school facilities. 

Applying school impact fees to all new 
development, not just residential devel- 
opment where school children are likely 
to live, could actually make school im- 
pact fees more, rather than less, con- 
stitutional. It would not only help in 
reversing some of the regressiveness 
now associated with school impact fees, 
but also would place school impact fees 
squarely outside the realm of user fees 
or tuition, effectively precluding any 
future reiteration of the argument that 
school impact fees violate the “free pub- 
lic schools” requirement of Art. IX, §1. 
School impact fees could thus be moved 
further away from being tuition with- 
out getting too close to being taxes. 

The biggest obstacle to the imposition 
of school impact fees on all new devel- 
opment, not just residential units, may 
be the reluctance of local governments, 
especially economically underdeveloped 
rural counties, to do anything that 
might discourage industry from locat- 
ing within their borders. If counties 
must compete for commercial develop- 
ment, a county imposing a school im- 
pact fee on commercial development is 
placing itself at a disadvantage relative 
to counties that apply school impact fees 
only to residential development. The 
obvious solution would be for Florida’s 
legislature to require all local govern- 
ments that impose school fees to impose 
them on commercial and industrial, as 
well as residential development. 

What is most unfortunate about the 
current situation in regard to impact 
fees, particularly school impact fees, is 
that the Florida Legislature has en- 
acted no impact fee guidelines at all. 
Thus the entire burden of experimen- 
tation, of researching, developing, plan- 
ning, testing, and defending impact fees 
has fallen upon the individual counties. 
At present, it is the small rural coun- 
ties, often lacking the financial re- 
sources and professional planning staff 
expertise available to larger urban 
counties, that are being faced with the 
task of adopting impact fees in order to 
deal with the formidable costs of the 
rapid population influx that is even now 
descending upon rural Florida. 


Conclusion 

A number of small or rural Florida 
counties are or soon may be turning to 
impact fees, including school impact 
fees, to help fund the facilities their 


growing populations will require. While 
little doubt remains that school impact 
fees can be a legal and effective means 
of defraying the cost of educational fa- 
cilities, local governments should take 
care in formulating their impact fee 
ordinances. Not everything that is le- 
gal is also wise. Actual or perceived 
unfairness in fee structures can easily 
lead to politically unacceptable levels 
of citizen resistance or result in costly 
litigation. Unduly regressive fee struc- 
tures may also inhibit the ability of per- 
sons of limited means to become 
homeowners, thus further burdening 
limited supplies of low-income rental 
housing. 

To minimize the unwanted side ef- 
fects of impact fees in general and 
school impact fees in particular, rural 
counties in the process of developing 
impact fee plans should structure their 
school fees, as well as other fees im- 
posed on residential units, as progres- 
sively as possible. This can be accom- 
plished by creating fee assessment 
categories based on the size of the resi- 
dential units, not on their type of con- 
struction, and by omitting the projected 
effect of the homestead exemption from 
the calculation of credits for future ad 
valorem tax payments. Furthermore, 
the costs of educational facilities should 
be distributed as broadly as possible by 
imposing school impact fees on all de- 
velopment, including commercial and 
industrial, not just on residential units. 
Ideally, the Florida Legislature should 
assume responsibility for enacting a 
statewide impact-fee-enabling statute 
that will ensure Floridians not only a 
uniform system of free public schools, 
but also a fair and uniform system of 
school impact fees.**Q 


1 Fia. Const. art. IX, §1. The law making 
such provision requires that “(t]he public 
schools of the state shall provide 13 consecu- 
tive years of instruction.” Fia. Star. 
§228.051. 

2? The Florida Supreme Court later ex- 
pressly acknowledged this in St. Johns 
County v. Northeast Florida Builders Ass’n, 
583 So. 2d 635, 637 (Fla. 1991). 

3 City of Dunedin v. Contractors and Build- 
ers Ass’n of Pinellas County, 358 So. 2d 846 
(Fla. 2d D.C.A. 1978), cert. denied, 370 So. 
2d 458 (Fla. 1979), cert. denied, 444 U.S. 867, 
100 S. Ct. 140, 62 L. Ed. 2d 91 (1979). 

4 See generally James C. NICHOLAS ET AL., A 
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PRACTITIONER'S GUIDE TO DEVELOPMENT IMPACT 
Fees (1991), and Nancy Stroud, Legal Con- 
siderations of Development Impact Fees, 54 
J. Am. Pian. Ass’n 29 (Winter 1988). As 
Stroud points out, school dedication exac- 
tions may “have a relatively long history,” 
but school impact fees are relatively untested 
and are at least potentially more trouble- 
some: “Because most state constitutions con- 
tain provisions for the uniform system of 
public free schools, as well as extensive leg- 
islation and budgeting for the financing of 
schools, one may argue that school impact 
fees are inappropriate candidates for exac- 
tions.” Stroud at 35-36. 

For additional discussion of these issues, 
particularly as they relate to Florida, see 
Charles L. Siemon and Michelle J. Zimet, 
Who Should Pay for Free Public Schools in 
an Expensive Society?, 20 Stetson L. Rev. 725 
(1991). 

5 Siemon and Zimet, supra note 4, at 742- 
49. 

6 “The school board shall operate, control 
and supervise all free public schools within 
the school district.” Fa. Const. art. IX, § 4(b). 

7 For more detailed discussions of St. 
Johns, see Joseph Livio Parisi, St. Johns 
County v. Northeast Florida Builders Asso- 
ciation and Florida School Impact Fees: An 
Exercise in Semantics, 16 Nova L. Rev. 569 
(1991); C. Allen Watts, Beyond User Fees? 
Impact Fees for Schools and ..., 66 Fua. B.J. 
at 56 (Feb. 1992); and Charles L. Siemon and 
Michelle J. Zimet, School Funding in the 
1990s: Impact Fees or Bake Sales?, LAND UsE 
L. & Zoninc Dic. at 3 (July 1992). Watts rep- 
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resented the city in Dunedin. Siemon and 
Zimet represented the county in St. Johns. 
® The legislatures of a number of other 
states, including Georgia, have enacted im- 
pact fee authorization statutes or enabling 
acts. NICHOLAS, supra note 4, at 38-39. 
® St. Johns, 583 So. 2d at 637. 

1 Td. at 638-39. 

12 Td. at 639. 

18 Td. at 639-40. 

4 Td. at 640, 642. 

18 Td. at 640 n.6. 

16 Td. at 641. 

17 Putnam County adopted its comprehen- 
sive impact fee ordinance on Aug. 30, 1994, 
with the actual collection of fees to begin 
March 1, 1995. Telephone interview with 
JamesA. Lee, director, Putnam County Plan- 
ning, Zoning & Building Department (Nov. 
4, 1994). 

18 Putnam County, Florida, Comprehensive 
Impact Fee Study (1994) at 5-3. 

19 Memorandum from James A. Lee, direc- 
tor, Putnam County Planning, Zoning & 
Building Department, to David Coffey, 
Putnam County’s impact fee consultant 
(Aug. 18, 1994) (citing the 1993 FLoripa Sta- 
TISTICAL ABSTRACT). 

21 Putnam County LAND DEVELOPMENT CoDE, 
§5.02.06. 

22 Td., §5.02.07(b)(1). 

St. Johns, 583 So. 2d at 638. 

2 Putnam County Impact Fee Study (1994) 
at 5-4 through 5-8. 

25 Td. at 5-2; Purnam County LanpD DEVELOP- 
MENT Cope §5, Appendix 1, Schedule E. 

26 Parisi, supra note 7, at 582-85, argues 
that the reasoning employed by the St. Johns 
court in approving that:county’s school im- 
pact fee ordinance depends, in part, on the 
assumption that a “developer,” not a 
homeowner, would be paying the fee. 

27 Putnam County’s road impact fee is $587 
both for single-family conventional homes 
and for mobile homes; multifamily homes 
will pay a somewhat lower road fee. The fire 
and emergency medical services fees are 
identical for all residential categories, while 
the police, parks, libraries, and public build- 
ings fees differ by no more than $11. When 
school fees are added, single-family conven- 
tional homes end up paying a total impact 
fee of $1,353, with multifamily homes pay- 
ing slightly less. Mobile homes, on the other 
hand, will pay a total impact fee of $1,786. 
Putnam County Impact Fee Study (1994) at 
S-6. 

28 According to Putnam County’s planning 
director, the other types of fees do not show 
the same disparity as do school fees because 
the capital costs of the county's nonschool 
facilities are not currently funded primarily 
from ad valorem taxes but instead from gaso- 
line taxes, grants, and various other sources. 
School construction, on the other hand, is 
funded largely by ad valorem tax revenue. 
Lee interview, supra note 17. 

29 “A ‘double charging’ problem develops if 
the development paying the impact fee does 
not receive proper credit for other revenues 
it contributes toward building the same fa- 
cility, such as . . . property taxes. .. .” Stroud, 
supra note 4, at 32. 

%© Letter from Carl R. Peterson, Jr., of 
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Parker, Skelding, Labasky & Corry, P.A., to 
Ted Mack, Florida Manufactured Housing 
Association (Aug. 8, 1994). 

31 Lee memorandum, supra note 19. 

32 Nicholas presents statistical data in sup- 
port of this conclusion and explains that 
Palm Beach County selected the square foot- 
age classification method because it wished 
to develop a means of assessing impact fees 
that responded to actual impact and imposed 
the fewest possibJe social costs. The juris- 
diction accomplished these goals by basing 
its residential impact fees on square feet of 
living area within a residence. The result is 
a proportional system of park (and library, 
public building, public safety, and school) 
impact fees that offer substantial improve- 
ment over the regressive results of unit-type 
or number-of-bedroom approaches. James C. 
Nicholas, On the Progression of Impact Fees, 
58 J.Am. Pian. Ass’n 517, at 520-24 (Autumn 
1992). 

Palm Beach County’s impact fee study 
verified the rational connection between unit 
size and unit impact. The study found that 
Palm Beach County dwellings of 3,600 or 
more square feet generate an average of 
0.955 public school students per unit, nearly 
10 times the impact/demand per unit of the 
smallest category, 800 square feet and un- 
der, which generates only 0.10 students per 
unit. Palm Beach County Impact Fee Study 
(excerpt obtained from Palm Beach County 
Planning Department 11/94) at 41, Table 28. 

33 Lake County’s fee schedule actually cat- 
egorizes dwelling units both by type of con- 
struction (single-family conventional, multi- 
family, and mobile homes) and by number 
of bedrooms. The county’s school impact fees 
range from a low of $7 to a maximum of $852, 
but in no case does the difference in type of 
construction result in a disparity of more 
than $85 between units having the same 
number of bedrooms. Each additional bed- 
room, on the other hand, adds an average of 
several hundred dollars to the amount of the 
fee. LakE County ORDINANCE 15.01.10(C)(1). 
Lake County’s study shows a rational rela- 
tionship between student generation rates 
and the number of bedrooms per unit, a re- 
lationship even more pronounced than the 
square-footage-based relationship observed 
in the Palm Beach County Study, supra note 
32. One-bedroom mobile homes place the 
lowest average number of children in Lake 
County public schools, a mere 0.0056 stu- 
dents per unit; at the other end of the scale, 
homes of any type having four or more bed- 
rooms averaged well over 0.6 students per 
unit. Lake County Comprehensive Impact 
Fee Study (1991), §5 at 8, Table 5-3. 

34 Shappell Industries v. Governing Board 
of the Milpitas Unified School District, 1 Cal. 
Rptr. 2d 818, at 834 (Cal. 6th D.C.A. 1992). 

36 This point is well made by Parisi, supra 
note 7, at 579-84. Parisi argues that unless 
the entire populace is subject to the school 
impact fee, any attempt to distinguish school 
impact fees from user fees is just so much 
semantic legerdemain. 

37 St. Johns, 583 So. 2d at 640 n.6. 

38 See generally Jane H. Lillydahl et al., The 
Need for a State Impact Fee Enabling Act, in 
DEVELOPMENT Impact Fees 121 (Arthur C. 
Nelson ed., 1988). 
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testimony. Sawyer, Nunn & Associates, Inc., P.O. 
Box 860069, St. Augustine, FL (904)794-4203. Fax 
(904)794-4058. 


@ Motorcycles Expert Advice and Testimony. 
Certified accident reconstructionist. G. Scott Guthrie, 
Jr., 1225 West Tharpe Street, Tallahassee, FL 
32303, (904)386-2990. Fax (904)422-2336. 


@ Sport and Exercise Injury Consultation; 
Aquatic/Scuba, Youth Sport, P.E., Recreational 
sports, M. Murphey, Ph.D., H. Lerch, Ph.D., P.O. 
Box 13754, Gainesville 32604; (904)392-0584; fax 
(904)392-5262. 


@ Traffic Accident Analysis and Reconstruction. 
Complete technical services. ira S. Kuperstein, 
Ph.D., P.E. & Assoc., P.O. Box 1441, Boca Grande, 
FL 33921. 


@ Accident Reconstruction Expert Witness. 25 
years forensic physics. Any type accident including 
but not limited to: seat belts, vehicular collisions, 
product liability, electrical, slip and fall and air bags. 
Richard W. Mitchell, Ph.D., (813)971-3759. P.O. Box 
17662, Tampa, FL 33682-7682. 


LUMP SUM CONVERSIONS 


C) Ifyou have clients in need of 
cash we may have a solution for 


yearly payments. 


Call today to learn more about our lump 
sum solutions and how they can benefit 
your clients and their changing situations. 
Prosperity Partners, Inc. 
824 U.S. 1, Suite 100 
N. Palm Be 


33408 
1-800-938-6400 


ach, FL, 


@ John H. Kelleher, CPA/Lawyer, Accounting mal- 
practice claims, economic losses/lost profits, busi- 
ness valuation, financial analysis, FL qualified and 
testified, 137 South St., Boston, MA 02111, 
(817)451-9720. 


Architect 


@ Architectural and Security Expert. Randall |. 
Atlas, Ph.D., Licensed architect. Atlas Safety & Se- 
curity Design, Inc., 2 Palm Bay Court, Miami, FL 
33138-5751. (305)756-5027. (800)749-6029. 


Audio/Video 


@ Joel Charles. (954) 370-7499. Computerized 
tape analysis and voice identification, testifying, tran- 
script verification vs. recordings. Federal and state 
court qualified. 25 years experience as expert wit- 
ness. 


To advertise in 
The Lawyer Services Pages 
call (904) 561-5685 


SAVE VALUABLE TIME 
FILinG CHAPTER 7, 11, 12,13 
BANKRUPTCIES! 

Fast, Easy & Economical. 
Professional Quality Typeset Forms. 
Unlimited Toll-Free Technical Support. 


1.800.492.8037 


For FREE DEMONSTRATION Disk, 
REFERENCES & SAMPLE FORMS 


635 CHICAGO AVENUE, SUITE 110 
EVANSTON, ILLINOIS 60202 
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EXPERT TESTIMONY 
lump sum ives for deferred rene: St 
Prosperity Partners, Inc. is recognized as SOLUTIONS 

the leader in providing Lottery Winners, cea 

nation wide, with lump sum alternatives to 

: 


LAWYER SERVICES 


Aviation 


® Expert Aviation Consultants, Captain with ma- 
jor airline 35 years experience. A.T.P., Flight inst., 
ground inst. type ratings and operational experience 
in B-767, 757, 727, 737 and many other jets, turbo- 
props, piston aircraft. Operational experience. U.S., 
Canada, Europe, South-Central America, Bermuda 
and the Caribbean Rim. Two years + N.A.S.A. 
Project test pilot. Captain William F. Morgan, P.O. 
Box 23, Coconut Grove, FL 33233. Phone (305)531- 
1300. 


Banking 


® Banking expert. Bank management experience. 
Experienced expert witness. Alford C. Sinclair, Capi- 
tal Enhancement Corp., 1400 Prudential Drive, Jack- 
sonville, FL 32207, (904) 396-1211. 


@ Legal Consulting and Expert Testimony. 
Lender liability, foreclosures, collections, chapter 11 
cram downs, activities of bank directors/manage- 
ment. Thomas E. Rossin, Esq. MichaelA. Noto, Esq. 
Phone (407)655-1212. Fax (407)655-0014. 


® Banking and finance expert. 23 years experi- 
ence. Former federal bank regulatory economist. Dr. 
James E. McNulty, FL Atlantic University, (407)367- 
2708. 


Construction 


® Construction and Roofing: Expert witness tes- 
timony, reports and services. Robert Koning, 8301 
Joliet Street, Hudson, FL 34667, (813)863-5147. Call 
for C.V. 


® Earthmoving and construction civil engineer- 
ing. Expert witness and case preparation. Deedra 
M. Allen, P.E., J.D. and Michael C. Cotter, P.E. Regu- 
latory Support Services, Inc. (813)754-3720. 


@ Licensed General Contractor. Florida 35 years. 
Problem Analysis. Investigation and workups. Court 
Testimony. Arbitration and Mediation Support. Fred 
Perlman, (305)651-1733. 


Economists 


® Economic Appraisals. Personal injury, 
wrongful death, business loss, wrongful discharge, 
expert testimony experience. R. D. Peterson, Ph.D., 
J.D., Box 1011, Tallahassee, FL 32302, telephone 
(904)656-8740. 


Psychiatric Expert Witness 


Comprehensive Evaluation Services 
All Areas of Forensic Psychiatry 


Medical Malpractice 

© Criminal Defense 

Personal Injury 

Sexual Harassment 

¢ Age & Employment Discrimination 
© Domestic Relations 


Not a Referral Service 


MICHAEL I. Rose, M.D., EA.P.A. 
(305) 856-6219 


© Diplomate of the American Board of 
Psychiatry & Neurology ¢ Board Certified 
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Elevator 


® Elevator Accidents. Cause and origin determi- 
nations. Expert witness 20 years experience. Rob- 
ert E. Chambers, President, Elevator Consultants, 
Inc., 580 Sanford Avenue, Ste. A, Altamonte 
Springs, FL 32701, (407)260-6886, Fax (407)260- 
6886. 


Engineering 


@ Mechanical/Fire Protection Engineer. Experi- 
enced forensic consultant, licensed professional 
engineer in seventeen states. Trial worthy. Edward 
J. Eng, P.E., (904)721-2323, Jacksonville. 


® Electrical Engineer. Experienced Forensic Con- 
sultant. Trial worthy. Robert Porlick, P.E., (305)662- 
1916, Miami. 


Forensic Firearms 


@ Firearms and Ballistic Examinations. Firearms 
product liability, accidental shootings, shooting 
scene reconstruction, forensic identification. 
McGuire and Padron, Forensic Examiners, 11820 
SW 5ist St., Miami, FL 33175-5610, (305)554-5193. 


Geology 


Groundwater Pollution/water resources: Ge- 
ologist. 25 years experience. Expert testimony. Me- 
diation/arbitration support. Free initial consultation. 
Ronald Kaufmann, Ph.D., PG. (407)477-5772. 


®@ Forensic Document Examiner. Don Quinn, 2865 
Chelton Road, South, Jacksonville, FL 32216-5275, 
(904)724-5878. Civil matters only. 30 years experi- 
ence. Qualified in state and federal courts. 


® Handwriting Expert. Court Qualified. Resume 
Upon Request. Reduced Fee for Opinion Only. Lillian 
Newman. Over 20 years experience. Telephone 
(305)458-3655. 


® Questioned document and handwriting exami- 
nation. Florida and state courts qualified. Board cer- 
tified. Markwrite, Inc., P.O. Box 38915, Sarasota, 
FL 34231, (813)922-4561. 


Inter-City Testing & 
Consulting 


Technical Evaluations and 
Expert Testimony 
Inquiries Welcome 


Accident Reconstruction; Athletic/Sports Accidents; 
Aviation/Boating; Biomedical Injury ; Con- 
struction Safety; Elevators/Escalators; Fires/ 
Explosions; Flammability-Materials; Glass/Metal 
Fracture; Helmet Injuries; Ladder Injuries; Pollution 
Air & Water; Safety/Electrical Engineering; Slips 
and Falls; Toxic Exposure; Transportation, Tire & 


Highway Safety; Warnings/Instructions 


‘North Federal Hig 


Boca Raton, FL 33431 


insurance 


® Insurance Consulting Services. Property/casu- 
alty, life and health, fidelity and surety. Richard E. 
Batterson, J.D. Cardinal Insurance Services, Inc., 
3812 Wren Lane, Orlando, FL 32803, (407)894- 
1786. 


@ American Malpractice Group. Free consulta- 
tions. Telephone: (407)496-6840 or fax (407)496- 
6840. 


@ Medical Malpractice Consultant. Donald J. 
Neese, M.D. Comprehensive case analysis of medi- 
cal malpractice, personal injury and workers com- 
pensation. (305)856-1027, Fax (305)285-1271. Not 
a referral service. 


®@ Medical Malpractice Experts. Medical Opinions 
Assoc., Inc. Board certified physicians in all spe- 
cialties. Guaranteed continued participation includ- 
ing trial testimony.(800)874-7677. 


@ Medical Facility Management Expert/Admin- 
istrator. 25 years experience. Extensive experience 
in medical malpractice cases. Ph.D. in health ad- 
ministration. Contact (919)929-1885. 


@ Pharmacy Facts Research, Licensed/Consult- 
ant Pharmacist. Available for consultation, drug 
research, case analysis, discovery preparation, ex- 
pert testimony in pharmacy and related medical prac- 
tices. (954)742-0862. Fax (954)983-5476. 


BUSINESS | 


Peed, Koross, 
Finkelstein & Crain, P.A. 
CPAs 


350 S.E. 2nd Street 
Ft. Lauderdale, FL 33301 


(305) 760-9000 
(305) 760-4465 fax 


Michael A. Crain, CPA 
Leroy Koross, CPA 


3 

: Handwriting | 
| Valuations of 
: Medical Practices and 

: Closely-held Businesses 
© Litigation | 

Mergers and Acquisitions 

APPRAISAL 

GROUP 

of Florida 
4 | a division of 


LAVVYER SERVICES 


@ Medical/Dental Malpractice Experts. Medical 
term preview and written findings, conference and 
reps to your office, written reports if case has no 
merit. Health Care Auditors, Inc. (813)579-8054. 
Fax (813)573-1333. 


Mortgage 


@ Residential Mortgage Lending. Litigation sup- 
port, expert witness testimony, third party review, 
Federal and State Compliance and loan origination 
and commitment. Don F. Pully, 3132 Blue Heron 
St., Safety Harbor, FL 34695. (813)797-6195. 


Multimedia 


@ Manas Multimedia, inc. (813)538-4134. Legal 
database of publications and services, legal internet 
home page and network connectivity, CD-Rom and 
video creation, data preparation and language 
translations, onsite and/or classroom training. 


Ophthalmological 


@ Expert Witnesses, Inc. Chart review, legal con- 
ference, depositions, and court appearance. 199 
Ocean Lane Drive, Commodore Club South, Suite 
909, Key Biscayne, FL 33149, (305)365-3994. 


Police 


@ Police Conduct Experts. Arrests, pursuits, 
shootings, use(s) of force and all other areas of 
police practices. Ken Glassman, Lou Guasto and 
Eric J. Liff, P.O. Box 191, Winter Park, FL 32790, 
(407)644-5362. 


Safety 


@ Forensic Consultant—Expert Witness. Retail 
and FBI experience. Former VP of Safety, Insur- 
ance and Security of the largest SE supermarket 
chain. Experience is varied and extensive. CV upon 
request. Plaintiff/defense. Lew Libby, 6028 Chester 
Ave., Ste. 201, Jacksonville, FL 32217, (904)448- 
0806. Fax (904)448-0088. 


Expert Witness Wanted! 


Call (804) 561-5601 


For more listings 
consult The Florida 
Bar Journal Directory 


Security 


®@ Consultation regulatory compliance matters, 
liability reduction, case analysis, disciplinary his- 
tory and trial tactics. Case development and expert 
testimony. Ben Poitevent, 3499-11 Thomasville 
Road, Suite 204, Tallahassee, FL 32300, (904)224- 
4459. 


@ Forensic Security Consultant. Consultation 
and case preparation. 25 years corporate security/ 
executive/FBI experience. For U.V., Frank P. Rock, 
C.P.P., 4670 Northwood Terrace, Sarasota, FL 
34234, (813)351-0323. 


@ A-1 Security Expert. Case review and trial tes- 
timony available from Norman R. Bottom, Ph.D., 
CPP, CST, CFE, CPO, FCCP, P.O. Box 164509, 
Miami, FL 33116. (305)254-7006. 


® Police/Private Security Consultant and Expert 
Testimony. Case development and expert testi- 
mony. Walter J.Lougheed, P.O. Box 414, DeLand, 
FL 32721, (904)734-6758. 


@ Chief of Police. Twenty-five years police ser- 
vice. Police/Security/Policies and Procedures. 
Plaintiff and Defense. (Ed) Patten & Associates, 
Pompano Beach, FL, (305)781-6172. 


@ Premises Liability. Senior security executive 
major C-store chain eleven years. Fast food, hos- 
pitality, multi-residential, office, parking environ- 
ments. Ray W. Chambers, CPP CMC, 11113 Bella 
Loma Drive, Largo, FL 34644. (813)596-9650. 


™@ Former Director of corporate security. Court 
qualified/tested. Board certified as a Protection Pro- 
fessional and as a Fraud Examiner. Lance Foster, 
Security Associates, Inc., 619 Riviera Drive, Tampa, 
FL 33606; (813)254-3654. 


@ Former Asst. SA, Asst. AG, FDLE, consultant, 
expert witness in regulatory compliance standards, 
case analysis and development. Disciplinary his- 
tory and regulatory audits of licensed companies 
as a settlement incentive and trial tactic. Interroga- 
tories, depositions, trial. Ben Poitevent, 3491-11 
Thomasville Rd., Suite 204, Tallahassee, FL 32308, 
(904) 224-4459. 


BANKRUPTCY 
WINDOWS OR MAC 
BK Forms for Mac 
BK Forms for Windows 
$289 Chapters 7, 11,12 &13 
Filings made quick, easy, & complete ! 
Automatic Calculations, exports data 
throughout forms (no data entry dup- 
lication), databases thousands of clients. 


Price includes your 5 custom page/forms 
added to the program. 


HUD-1 Forms. 
Mac or Windows 


Auto Calculating, databasing, on-screen 
HUD forms makes Real Estate Closings 
easy as pie! . 


Call 909.736.1169 


for demos ~ brochures ~ ordering 


Toxicology 


® Chemical Toxicologist. Twenty-three years ex- 
perience. Sampling, expert witness and literature 
research. Medical convention speaker, EPA, Ameri- 
can College of Toxicology. Dr. Richard Lipsey, 
(904)398-2168. 


® Toxicology Consultants. Case evaluation, ex- 
pert testimony. Jay M. Poupko, Ph.D., 18800 N.W. 
2nd Avenue, Miami, FL 33169, (800)451-0611 or 
123 N.W. 13th Street, Boca Raton, FL 33432, 
(407)447-9464. 


‘TECHNOLOGY AND 
AUTOMATION 


@ Pelican Jurisprudential Software. The new 
Florida family law rules. Child support calculator 
and/or financial affidavit creator. Only $190. To or- 
der, write or call: 2802 East Lioyd St., Pensacola, 
FL 32503. (904)438-5178. Fax (904)432-4394. 


@ Attorneys Deed Check Software—bearings 
and distances printed on scalable map with DOS 
or Window-based equipment. (800)295-5539. 


ADVERTISERS 
CALL (904) 561-5685 


TRADEMARK 
& COPYRIGHT SEARCHES 


TRADEMARK - Supply word and/or 
design plus goods or services. 


SEARCH FEES: 


COMBINED SEARCH - $260 
(U.S., State, and Expanded Common Law) 


U.S. TRADEMARK OFFICE - $120 
STATE TRADEMARK - $125 
EXPANDED COMMON LAW - $165 
DESIGNS - $145 per U.S.class (minimum) 
COPYRIGHT - $155 

PATENT SEARCH - $390 (minimum) 


INTERNATIONAL SEARCHING 


DOCUMENT PREPARATION 
(for attorneys only - applications, Section 8 
& 15, Assignments, renewals.) 
RESEARCH7-(SEC - 10K's, ICC, FCC, 
COURT RECORDS, CONGRESS.) 
APPROVED ~ Our services meet 
standards set for us by a D.C. Court 
of Appeals Committee. 
Over 100 years total staff experience - not 
connected with the Federal Government. 


GOVERNMENT LIAISON SERVICES, INC, 
3030 Clarendon Blvd., Suite 209 
Arlington, VA 22201 
Phone: (703) 524-8200 
FAX: (703) 525-8451 
Major credit cards accepted. 


TOLL FREE: 800-642-6564 
Since 1957 
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Website at htt p: //t echi 1ovation.com/~tnsw 


LAWYER SERVICES 


® Software Programs. Real Estate closings, title 
policies, probate, guardianship, Tax 706/1041. Thou- 
sands in Use. Display Soft. (813)763-5555. 


® Windows™ Closing Software. Real Estate Ex- 
pert Systems Associates, Inc., P.O. Box 557, Ft. 
Lauderdale, FL 33302, (954)523-0211. 


® $40,000 year income 


. Home’ 
users. Toll free (800) 898-9778. Ext. T-3563 for list- 
ings. 


@ $35,000 year income . Reading books. 
Toll free (800)898-9778 Ext. R-3563 for details. 


@ We will purchase your: insurance settlements, 
Structured settlements, mortgages, estates, notes 
and periodic payment contracts. Settlement Capi- 
tal, 15851 Dallas Parkway, Suite 600, Dallas 75248. 
(800)959-0006. 214-770-7875. 


@ We buy structured settlements / annuities / 
mortgages / notes / cash flows / contracts. (800)772- 
1830. 


@ The Lawbook Exchange, Ltd. Buys, sells and 
appraises all major law books, state and federal. 
For all your lawbook needs, call (800)422-6686 or 
fax (908)686-3098. 


®@ Save 50% on law books. Call National Law Re- 
source. Florida’s and America’s largest law book 
dealer. Your satisfaction absolutely guaranteed. 
(800)886-1800. Fax (312)382-0323. 


@ William S. Hein & Co., Inc. serving the legal com- 
munity for over 60 years, guarantees satisfaction 
on all your used law book transactions. For all your 
law book needs, call (800)496-4346 or fax (716)883- 
5595. 


@ Federal sentencing guidelines analysis— 
Know the different sentencing possibilities of your 
client's case before your first meeting with oppos- 
ing counsel. Initial consultation free. Attorney's Le- 
gal Research, Inc., (800)-382-3152. 


1-800-959-0006 


IT’s LIKE DIALING 911 To LIQUIDATE A STRUCTURED SETTLEMENT. 


TO LIQUIDATE A STRUCTURED SETTLEMENT OR OTHER ANNUITY, CALL US. 


SETTLEMENT CAPITAL 
15851 DALLAS PARKWAY ¢ SUITE 600 « DALLAS, TEXAS 75248 * Fax: 214-450-5849 


_ Never any surprises... 
You OK all costs in advance! 


MEDICAL 
CONSULTANTS 


Nationwide network for 
case reviews, depositions, 
and trial appearances. 


¢ Board certified specialists 
Hospital Administrators 

e Nurses 

¢ Dentists 

¢ Chiropractors 

¢ Podiatrists 


DEDICATED 


Medical Experts 


Florida physicians have more credibility 
with Florida juries. We have more than 
900 Florida physicians who have agreed 
to review your malpractice case and, if it 
has merit, testify for you. Plaintiff or 
defense. 


THE ALTERNATIVE to typical referral services: we 
make full disclosure of our recruiting methods! 


Physicians for Quality 
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$75.00 for the first 5 lines. $15 for 
each additional line. Minimum of five 
insertions, payable in advance. Ap- 
proximately 45 characters per line. A 
character is any letter, number, punc- 
tuation mark or space. 


issue Deadline 


July/Aug. 
October Aug. 15 
November Sept. 15 


Send ad text and 
ad run dates to: 
Andi Johnson 
The Florida Bar Journal 
650 Apalachee Parkway 
Tallahassee, FL 32399-2300 
(904) 681-3859 : 
Fax (904) 681-3859 
Display rates available. 


May 15 


solution 

| | SERVICES 
: | Ad Rate 

| 

| 

| 
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of fictitious name registratio 
need give CIS call. 


CIS has made fictitious name 
registration an easy affair. 

It’s as easy as signing your name. 

Since January 1, 1991 the State of 
Florida requires all fictitious names to be 
registered and recorded with the Secretary 
of State’s office. 

Our Fictitious Name Division will 
assist you in preparing and recording 
your completed application. We have 
established a statewide publishing 


CORPORATION 
INFORMATION 
SERVICES, INC 


network and will place your fictitious 
name notice in any of the 67 counties. 
With our exclusive tickler file we will 
notify you in five years when it’s time 
to renew and what is required. 

All we need is your John Hancock. 

For answers to your fictitious name 
questions, drop us a line or call us toll 
free at 1-800-342-8086. 

Let CIS register your fictitious name. 


Fictitious Name Division # 1201 Hays Street w Tallahassee, Florida 32301 


Affiliated with Corporation Service Company 


The most complete 
CD-ROM library 


> Reported decisions from 1941 to date 

> Slip opinions 

> Florida Attorney General Opinions from 1977 to date 
> Weekly advance sheets and monthly disc updates 


WEST’S’ FLORIDA STATUTES 
ANNOTATED” INCLUDES: 


> State statutes and constitution 

> Court rules, general index and popular name table 

> Session laws as appropriate 

> References to related materials 

> Notes of decisions to cases construing the statutes 
ALSO AVAILABLE ON CD-ROM! 

West’s® Eleventh Circuit Reporter”, West’s® Federal District 

Court Reporter™—Eleventh Circuit, West’s® Florida Digest 

CD-ROM Edition”, and the Florida Administrative Code™. 


West CD-ROM Libraries™ gives you West's exclusive 
editorial enhancements—including West Topics and Key 
Numbers—for faster research and focused results. And, of 
course, a subscription to West CD-ROM Libraries includes 
a direct connection to WESTLAW®. 


FIND OUT MORE ABOUT 
WEST CD-ROM LIBRARIES 
FOR FLORIDA 


1-800-255-2549, EXT. 314 


West. An American company serving the legal world. 
© 1995 WEST PUBLISHING * Some restrictions may apply 5-9664-9/8:95 |583271 
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